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ACT No. 824Regular Session, 2008

HOUSE BILL NO. 548

BY REPRESENTATIVE FOIL

(On Recommendation of the Louisiana State Law Institute)

AN ACT1

To amend and reenact Code of Civil Procedure Articles 927, 1005, 1354, 1355, 1471,2

1551(A), 1561(A), 1916, and 2592 and to repeal Code of Civil Procedure Article3

1913(E), relative to the continuous revision of the Code of Civil Procedure; to4

provide relative to consolidation of cases; to provide for consent; to provide for the5

peremptory exception; to provide for affirmative defenses; to provide for subpoenas6

duces tecum; to provide for service of subpoenas by private person; to provide for7

the failure to comply with an order compelling discovery; to provide for pretrial8

conferences and orders; to provide for the preparation of judgments and signing of9

judgments; to provide for the use of summary proceedings; and to provide for related10

matters.11

Be it enacted by the Legislature of Louisiana:12

Section 1.  Code of Civil Procedure Articles 927 and 1005 are hereby amended and13

reenacted to read as follows:14

Art. 927.  Objections raised by peremptory exception15

A.  The objections which may be raised through the peremptory exception16

include but are not limited to the following:17

(1)  Prescription.18

(2)  Peremption.19

(2) (3)  Res judicata.20

(3) (4)  Nonjoinder of a party under Articles 641 and 642.21

(4) (5)  No cause of action.22

(5) (6)  No right of action, or no interest in the plaintiff to institute the suit.23
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(6) (7)  Discharge in bankruptcy.1

B.  The court cannot may not supply the objections objection of prescription2

and res judicata, which must shall be specially pleaded.  The nonjoinder of a party,3

peremption, res judicata, or the failure to disclose a cause of action or a right or4

interest in the plaintiff to institute the suit, or discharge in bankruptcy, may be5

noticed by either the trial or appellate court of on its own motion.6

Comments – 20087

(a)  The jurisprudence has designated arbitration and award and transaction8
and compromise as preclusion defenses.  Consequently they have been deleted as9
affirmative defenses through an amendment to Article 1005 and should now be pled10
through the peremptory exception of res judicata.  See Montelepre v. Waring11
Architects, 787 So.2d 1127, 1130 (La. App. 4 Cir. 2001); Hamsa v. Hamsa, 91912
So.2d 776, 778 (La. App. 5 Cir. 2005); Bielkiewicz v. Rudisill, 201 So.2d 136, 13713
(La. App. 3 Cir. 1967).  The peremptory exception of res judicata also includes issue14
preclusion (collateral estoppel).  See R.S. 13:4231(3); Stroscher v. Stroscher, 84515
So.2d 518, 525 (La. App. 1 Cir. 2003).16

(b)  Subparagraph (A)(7) has been added to include discharge in bankruptcy17
as a peremptory exception instead of an affirmative defense previously contained in18
Article 1005.  Generally, a discharge in bankruptcy operates as an injunction against19
the commencement or continuation of an action to recover a personal liability of the20
debtor.  See 11 USC Section 524(a)(2).21

(c)  Paragraph B of the Article has been amended to permit the court to22
supply the objections of peremption, res judicata, and discharge in bankruptcy on its23
own initiative.24

(d)  Peremption has been added as a peremptory exception on which evidence25
may be introduced in accordance with Article 931.  See Coffey v. Block, 762 So.2d26
1181, 1187 (La. App. 1 Cir. 2000).27

*          *          *28

Art. 1005.  Affirmative defenses29

The answer shall set forth affirmatively arbitration and award, assumption of30

risk, contributory negligence, discharge in bankruptcy, negligence, or fault of the31

plaintiff and others, division, duress, error or mistake, estoppel, extinguishment of32

the obligation in any manner, failure of consideration, fraud, illegality, injury by33

fellow servant, transaction or compromise, and any other matter constituting an34

affirmative defense.  If a party has mistakenly designated an affirmative defense as35

a peremptory exception or as an incidental demand, or an incidental demand a36

peremptory exception as an affirmative defense, and if justice so requires, the court,37
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on such terms as it may prescribe, shall treat the pleading as if there had been a1

proper designation.2

Comments - 20083

(a)  Arbitration and award and transaction or compromise have been4
eliminated from Article 1005 because they are preclusion defenses properly pled5
through the peremptory exception of res judicata.  See Montelepre v. Waring6
Architects, 787 So.2d 1127, 1130 (La. App. 4 Cir. 2001); Hamsa v. Hamsa, 9197
So.2d 776, 778 (La. App. 5 Cir. 2005); Bielkiewicz v. Rudisill, 201 So.2d 136, 1378
(La. App. 3 Cir. 1967).9

(b)  The term "contributory negligence" has been replaced by a broader10
reference to the "negligence, or fault of the plaintiff and others".11

(c)  As a result of Louisiana's adoption of comparative fault, assumption of12
the risk is no longer a distinct legal concept which acts as a complete bar to the13
plaintiff's recovery.  Consequently, it has been eliminated from Article 1005.14
Instead, the plaintiff's disregard of risk is among the factors to be considered in15
assessing percentages of negligence and fault.  See C.C. Art. 2323 and Murray v.16
Ramada Inns, Inc., 521 So.2d 1123 (La. 1988). 17

(d)  Discharge in bankruptcy has been deleted and changed to a peremptory18
exception.19

(e)  Division has been eliminated as a result of revisions in 1987 to the20
suretyship Articles in the Civil Code.  See Civil Code Article 3045.21

(f)  The last sentence in the Article has been amended to authorize the court22
to consider as an affirmative defense either an incidental demand or a peremptory23
exception, if justice so requires.  The prior provision in the article which permitted24
the court to "treat" an affirmative defense as an incidental demand has been25
eliminated as unworkable and in conflict with other Articles.  Unlike an affirmative26
defense, an incidental demand must allege a demand for relief, meet the other27
pleading requirements in Articles 891 through 893 and 1032, the service28
requirements of Article 1314, and it requires responsive pleadings in accordance with29
Articles 1034 and 1035.30

*          *          *31

Section 2.  Code of Civil Procedure Article 1354 is hereby amended and reenacted32

to read as follows:33

Art. 1354.  Subpoena duces tecum34

A.  A subpoena may order a person to appear and/or and produce at the trial,35

deposition, or hearing, books, papers, documents, or any other tangible things, or36

electronically stored information, in his possession or under his control, if a37

reasonably accurate description thereof is given;. A subpoena may specify the form38

or forms in which electronically stored information is to be produced.  A party or an39

attorney requesting the issuance and service of a subpoena shall take reasonable steps40
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to avoid imposing undue burden or cost on a person subject to that subpoena. but the1

The court in which the action is pending in its discretion may vacate or modify the2

subpoena if it is unreasonable or oppressive.  Except when otherwise required by3

order of the court, certified copies, extracts, or photostatic copies of books, papers,4

and documents may be produced in obedience to the subpoena duces tecum instead5

of the originals thereof.  If the party or attorney requesting the subpoena does not6

specify that the named person shall be ordered to appear, the person may designate7

another person having knowledge of the contents of the books, papers, documents,8

or other things, or electronically stored information, to appear as his representative.9

B.  A person commanded to respond to a subpoena duces tecum may within10

fifteen days after service of the subpoena or before the time specified for11

compliance, if such time is less than fifteen days after service, send to the party or12

attorney designated in the subpoena written objections, with supporting reasons, to13

any or all of the requests, including objection to the production of electronically14

stored information in the form or forms requested.  If objection is so made, the party15

serving the subpoena may file a motion to compel compliance with the subpoena and16

may move for sanctions for failure to reasonably comply.17

C.  A person responding to a subpoena to produce books, papers, or18

documents shall produce them as they are kept in the usual course of business or may19

organize and label them to correspond with the categories in the demand.20

D.  If a subpoena does not specify the form or forms for producing21

electronically stored information, a person responding to a subpoena may produce22

the information in a form or forms in which the person ordinarily maintains it or in23

a form or forms that are reasonably useable.24

E.  A person responding to a subpoena need not produce the same25

electronically stored information in more than one form.26

F.  A person responding to a subpoena need not produce books, papers,27

documents, or electronically stored information from sources that the person28

identifies as not reasonably accessible because of undue burden or cost.  On motion29

to compel production or to quash, the person from whom production is sought shall30



ENROLLEDHB NO. 548

Page 5 of 11

CODING:  Words in struck through type are deletions from existing law; words underscored
are additions.

show that the information sought is not reasonably accessible because of undue1

burden or cost.  If that showing is made, the court may nonetheless order production2

from such sources if the requesting party shows good cause.  The court may specify3

conditions, including an allocation of the costs, for the production.4

G.  When the person subpoenaed is an adverse party, the party requesting the5

subpoena duces tecum may accompany his request with a written request under oath6

as to what facts he believes the books, papers, documents, electronically stored7

information, or tangible things will prove, and a copy of such statement must shall8

be attached to the subpoena.  If the party subpoenaed fails to comply with the9

subpoena, the facts set forth in the written statement shall be taken as confessed, and10

in addition the party subpoenaed shall be subject to the penalties set forth in Article11

1357.12

H.  Subpoenas duces tecum shall reproduce in full the provisions of this13

Article.14

Comment – 200815

(a)  Consistent with the 2007 amendments to Articles 1461 and 1462,16
pertaining to requests for production of electronically stored information directed to17
parties, Article 1354 has been amended in a number of respects to provide more18
detailed governing procedures for the production of electronically stored information19
in response to a subpoena.20

(b)  Paragraph B has been added to clarify that a party served with a21
subpoena may respond by sending written objections to the party or attorney issuing22
the subpoena; thus, a motion to quash, though still an option, is no longer required.23
If objections are made on a timely basis, a motion to compel may be filed and served24
and a court order must be obtained to compel compliance with all or part of the25
subpoena which is subject to objection.26

(c)  In order to inform the subpoenaed person of the procedures for objecting27
to a subpoena duces tecum, Paragraph H adds the requirement that all subpoenas28
duces tecum reproduce the provisions of this Article.  It is suggested that the29
subpoena forms include a prominent notice that Article 1354 appears in full on the30
back of the form.31

Section 3.  Code of Civil Procedure Articles 1355, 1471, 1551(A), 1916, and 259232

are hereby amended and reenacted to read as follows: 33

Art. 1355.  Service of subpoena34

A A.  Except as provided in Paragraph B of this Article, a subpoena shall be35

served and a return thereon made in the same manner and with the same effect as a36
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service of and return on a citation.  When a party is summoned as a witness, service1

of the subpoena may be made by personal service on the witness' attorney of record.2

B.  Except as otherwise provided by law, when the sheriff has not made3

service of a subpoena within five days after its receipt or when a return has been4

made certifying that the sheriff has been unable to make service, any person over the5

age of majority, not a party and residing within the state, may make service of the6

subpoena in the same manner as is required by the sheriff.  Proof of service by a7

private person shall be made by filing with the clerk of the court by which the8

subpoena is issued a notarized return showing the title of the action and the name of9

the court issuing it, the date and manner of service, and the name of the person10

served, signed by the person who made the service.11

Comments - 200812

(a)  Due to the difficulty in locating and serving some witnesses with a13
subpoena for trial or depositions, and to expedite the process, the Article has been14
amended to authorize a private person to serve subpoenas without the need of a15
motion and order provided that the sheriff has been unable to serve the subpoena16
within five working days of its receipt or when the sheriff has made a return that he's17
unable to make service.  A notarized return of service signed by the person making18
service must be filed in the court which issued the subpoena.  The change in the19
Article is intended to apply only to service of subpoenas and does not affect the20
procedures for serving citations and pleadings.21

(b)  Service of subpoenas in a summary proceeding filed pursuant to Article22
2592(6) or (8) is provided in Article 1293(B).23

*          *          *24

Art. 1471.  Failure to comply with order compelling discovery; sanctions25

A.  If a party or an officer, director, or managing agent of a party or a person26

designated under Articles Article 1442 or 1448 to testify on behalf of a party fails to27

obey an order to provide or permit discovery, including an order made under Article28

1464 or Article 1469, the court in which the action is pending may make such orders29

in regard to the failure as are just, and among others any of the following: 30

(1)  An order that the matters regarding which the order was made or any31

other designated facts shall be taken to be established for the purposes of the action32

in accordance with the claim of the party obtaining the order.33
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(2)  An order refusing to allow the disobedient party to support or oppose1

designated claims or defenses, or prohibiting him from introducing designated2

matters in evidence.3

(3)  An order striking out pleadings or parts thereof, or staying further4

proceedings until the order is obeyed, or dismissing the action or proceeding or any5

part thereof, or rendering a judgment by default against the disobedient party.6

(4)  In lieu of any of the foregoing orders or in addition thereto, an order7

treating as a contempt of court the failure to obey any orders except an order to8

submit to a physical or mental examination.9

(5)  Where a party has failed to comply with an order under Article 1464,10

requiring him to produce another for examination, such orders as are listed in11

Paragraphs Subparagraphs (1), (2), and (3) of this Article Paragraph, unless the party12

failing to comply shows that he is unable to produce such person for examination.13

B.  Absent exceptional circumstances, a court may not impose sanctions14

under this Article on a person or party for failing to provide electronically stored15

information lost as a result of the routine, good-faith operation of an electronic16

information system.17

C.  In lieu of any of the foregoing orders or in addition thereto, the court shall18

require the party failing to obey the order or the attorney advising him or both to pay19

the reasonable expenses, including attorney's attorney fees, caused by the failure,20

unless the court finds that the failure was substantially justified or that other21

circumstances make an award of expenses unjust.22

Comment – 200823

Paragraph B, tracking the language in FRCP 37(f), has been added to provide24
that sanctions cannot be imposed when, absent exceptional circumstances,25
electronically stored information has been lost due to the routine, good faith26
operation of an electronic information system.  The protection in Paragraph B applies27
only when sanctions are sought under this Article.  It does not affect sanctions28
asserted under other authority, such as the Rules of Professional Conduct or tort29
liability for spoliation.  See Guillory v. Dillard Dept. Store, Inc., 777 So.2d 1, 3 (La.30
App. 3 Cir. 2000).31

*          *          *32
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Art. 1551.  Pretrial and scheduling conference; order1

A.  In any civil action in a district court the court may in its discretion direct2

the attorneys for the parties to appear before it for conferences to consider any of the3

following:4

(1)  The simplification of the issues, including the elimination of frivolous5

claims or defenses.6

(2)  The necessity or desirability of amendments to the pleadings.7

(3)  What material facts and issues exist without substantial controversy, and8

what material facts and issues are actually and in good faith controverted.9

(4)  Proof, stipulations regarding the authenticity of documents, and advance10

rulings from the court on the admissibility of evidence.11

(5)  Limitations or restrictions on or regulation of the use of expert testimony12

under Louisiana Code of Evidence Article 702.13

(6)  The control and scheduling of discovery including any issues relating to14

disclosure or discovery of electronically stored information, and the form or forms15

in which it should be produced.16

(7)  Any issues relating to claims of privilege or protection of trial17

preparation material, and whether the court should include agreements between18

counsel relating to such issues in an order.19

(7) (8)  The identification of witnesses, documents, and exhibits.20

(9)  The presentation of testimony or other evidence by electronic devices.21

(8) (10)  Such other matters as may aid in the disposition of the action.22

Comment – 200823

Paragraph (6) has been amended to allow the discovery of electronically24
stored information to be taken up at pre-trial and scheduling conferences.  Paragraph25
(7) was added in 2008.  It provides for consideration at pre-trial and scheduling26
conferences of agreements between counsel and court orders relating to protecting27
attorney-client and work-product privileges from waiver by inadvertent disclosure28
during discovery.  Paragraph (9) was also added in 2008.  It directs the court to29
consider proposals for the use of electronic devices to present evidence (e.g. live30
televised testimony pursuant to Article 1633.1).31

*          *          *32
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Art. 1916.  Preparation of judgment Jury cases; compromise agreements; signature1

of judgment by the court2

A.  After a trial by jury, the court shall prepare and sign a judgment in3

accordance with the verdict of the jury within ten days of the rendition of the verdict,4

or the court may order counsel for a party in the case to prepare and submit a5

judgment to the court for signature within ten days of the rendition of the verdict, in6

accordance with the rules for Louisiana district courts.7

B.  In all other matters, including a confirmation of a preliminary judgment8

by default, trial on the merits of the case, trial of an exception or motion, or any9

contradictory hearing, when the court renders a decision in open court and on the10

record capable of being transcribed and a judgment is not signed immediately, the11

court shall prepare and sign a judgment within ten days of rendition in open court,12

or the court may order counsel for a party in the case to prepare and submit a13

judgment to the court for signature no later than thirty days after rendition in open14

court, in accordance with the rules for Louisiana district courts. This Paragraph shall15

apply to all final judgments in this Chapter and to interlocutory judgments reduced16

to writing.17

C.  When the court has taken a matter under advisement, it shall render,18

prepare, and sign a judgment in accordance with the delays provided by law.19

D.B.  When the parties to a contested matter reach a compromise agreement20

which is recited in open court and on the record capable of being transcribed, the21

court may order counsel for a party to prepare and submit a judgment to the court for22

signature, in accordance with the rules for Louisiana district courts, within twenty23

days of the recital.24

Comment – 200825

Former Paragraphs B and C have been deleted to limit the scope of the26
Article to preparation and signing of judgment following a jury trial and to27
preparation and submission of judgment following a compromise agreement  The28
amendment eliminates any conflict between the Article and Paragraph B of Article29
1914.30

*          *          *31
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Art. 2592.  Use of summary proceedings1

Summary proceedings may be used for trial or disposition of the following2

matters only:3

(1)  An incidental question arising in the course of judicial proceedings,4

including the award of and the determination of reasonableness of attorney's attorney5

fees.6

(2)  An application for a new trial.7

(3)  An issue which may be raised properly by an exception, contradictory8

motion, or rule to show cause.9

(4)  An action against the surety on a judicial bond after judgment has been10

obtained against the principal, or against both principal and surety when a summary11

proceeding against the principal is permitted.12

(5)  The homologation of a judicial partition, of a tableau of distribution or13

account filed by a legal representative, or of a report submitted by an auditor,14

accountant, or other expert appointed by the court; and an opposition to any of the15

foregoing, to the appointment of a legal representative, or to a petition for authority16

filed by a legal representative.17

(6)  A habeas corpus, mandamus, or quo warranto proceeding.18

(7)  The determination of the rank of mortgages, liens, and privileges on19

property sold judicially, and of the order of distribution of the proceeds thereof.20

(8)  The original granting of, subsequent change in, or termination of custody,21

visitation, and support for a minor child; support for a spouse; injunctive relief;22

support between ascendants and descendants; use and occupancy of the family home23

or use of community movables or immovables; or use of personal property.24

(9)  An action to annul a probated testament under Article 2931.25

(10)  An action to enforce the right to a written accounting provided for in26

R.S. 9:2776.27

(11)  An action for dissolution or specific performance of a compromise28

entered pursuant to Article 1916(B) or by consent judgment.29
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(12)  All other matters in which the law permits summary proceedings to be1

used.2

Section 4.  Code of Civil Procedure Article 1561(A) is hereby amended and3

reenacted to read as follows:4

Art. 1561.  Consolidation for trial5

A.  When two or more separate actions are pending in the same court, the6

section or division of the court in which the first filed action is pending may order7

consolidation of the actions for trial after a contradictory hearing, and upon a finding8

that common issues of fact and law predominate.  If a trial date has been set in any9

of the subsequently filed actions that have not yet been consolidated, then the written10

consent of each section or division of the court shall be required.11

*          *          *12

Section 5.  Code of Civil Procedure Article 1913(E) is hereby repealed.13

Section 6.  The provisions of this Act shall become effective on January 1, 2009.14

SPEAKER OF THE HOUSE OF REPRESENTATIVES

PRESIDENT OF THE SENATE

GOVERNOR OF THE STATE OF LOUISIANA

APPROVED:  


