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Regular Session, 2008 ACT NO. 541 ENROLLED

SENATE BILL NO. 339

BY SENATORS THOMPSON, RISER AND WALSWORTH

AN ACT
To enact R.S. 8:69.2, relative to cemeteries placed into receivership; to provide for the
gualifications of areceiver; to providefor establishment of areceivership; to provide
for the administration and duties of areceivership; to provide for the termination of
areceivership; and to provide for related matters.
Be it enacted by the Legislature of Louisiana:
Section 1. R.S. 8:69.2 is hereby enacted to read as follows:

869.2. Receiver ships; procedur e; power s, duties, and qualifications; disposition

of cemetery

A. ThelLouisana Cemetery Board shall notify the attorney general of

thepotential need for the establishment of areceivership if theboard findsthat

acemetery meets one or mor e of the following conditions:

(1) Isinsolvent. For purposesof thisSection, theterm " insolvent"” shall

mean any of the following:

() Having generally ceased to pay debts in the ordinary course of

business with the exception of debtsin which thereisa bona fide dispute.

(ii) Being unableto pay debts asthey become due.

(iii) Beinginsolvent within the meaning of federal bankruptcy law.

(2) Has utilized trust funds for personal or business purposes in a

manner_inconsistent with Chapter 7 or 8 of this Title and the rules and

regulations of the board.

(3) Has consistently failed to deliver paid-in-full merchandise to

consumer's.

(4) Hashad its certificate of authority revoked by the board.
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SB NO. 339 ENROLLED

(5) Has a certificate of authority from the board that isin suspension,

conditional suspension, or hasnot been renewed or reinstated by theboard once

it has lapsed.

(6) Has never obtained a certificate of authority from the board but

nonethelessis operating a cemetery.

(7) Has been found, pursuant to the on-site examinations and board

hearingsauthorized by thisTitle, to haver epeatedly violated provisions of this

Titleor therules and regulations of the board.

(8) Has been found, pursuant to the on-site examinations and board

hearings authorized by this Title, to be operating in a manner that is har mful

to the health, safety, or welfar e of the public.

(9) Hasfailed to properly maintain the maps and inter ment records as

required by this Title and the rules and regulations of the board.

(10) Hasotherwiseviolated the provisions of thisTitleor therulesand

regulations of the board.

B.(1) When it appears to the attorney general that a cemetery has

engaged in or isengagingin a practice declared to be unlawful by thisTitleor

that any of the conditions set forth in Subsection A of this Section are met, the

attorney general may apply only after a reasonable attempt is made by the

board to force compliancetothedistrict court for thejurisdiction in which the

cemetery islocated for either of the following:

(a) An order appointing areceiver of the assets of the cemetery.

(b) An ex partetemporary restraining order to protect the assets and

records of the cemetery.

(2) The court, upon receipt of a petition for a temporary restraining

order which isverified by the attorney general, shall, after being satisfied that

theinterestsof thepublicreguiretheissuanceof atemporary restraining order

shall order that thecemetery assets, including but not limited to bank accounts,

befrozen and preserved or mayissuean order requiringthat certain documents

held by the cemetery owner be preserved, or both.
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(3) The court, upon receipt of a petition for the appointment of a

receiver, shall conduct ahearing on whether or not to appoint areceiver within

twenty-four hours after service of the petition on the cemetery owner or

licensee. |f the court finds that it isin the best interest of the public that a

receiver beappointed, thecourt shall direct that a copy of the order appointing

the receiver be served on the cemetery authority engaged in or engaging in a

practicedeclared to be unlawful under thisTitleby delivering the order tothe

last address of the cemetery that is on file with the board and the secretary of

state.

(4) Upon theinstitution of areceivership by the court, the court shall

have the authority to impound the property and business of the cemetery,

including but not limited to maps, books, paper s, documents, computers, and

records appertaining thereto or so much thereof as the court may deem

reasonably necessary to prevent further violation of this Title and so much

thereof asthe court may deem necessary to return the cemetery to compliance

with thisTitle.

C.(1) A receiver appointed by the court shall take possession of the

assets of the cemetery and shall be vested with the authority to administer,

manage, and over see all affairs of the cemetery.

(2) Theappointed receiver shall not berequired to post abond for any

activities undertaken pursuant to this Title or therules and regulations of the

board.

(3) The court may allow the receiver to file for protection under the

bankruptcy code.

(4) The activities of the receiver shall not be limited or barred by the

imposition of any penaltiesor conditionspreviously imposed upon thecemetery

by the board.

(5) Thereceiver may pay thesalariesand compensation that ther eceiver

deems necessary for the administration and management of the cemetery.

(6) Thereceiver shall have the authority to hire and fire employees of
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thecemetery ashedeemsnecessary in order tocarry out all dutiesnecessary for

the administration and management of the cemetery.

(7) _Thereceiver may be reimbursed for his expenditures under this

Section from the assets of the cemetery as funds become available.

(8) Thereceiver shall also have all of the powers granted to receivers

under R.S. 12:151 et seq.

(9) Thereceiver shall hold or have the qualificationsto hold, pur suant

to the qualifications identified in this Title and in the rules and regulations of

theboard, a certificate of authority to operatea cemetery fromtheboard. The

appointmentsshall belimited tooneyear with reappointment per missible. Any

per son appointed under this Section shall be required to make an accounting

to and fileareport with the court, the attorney general, and theboard at |east

once each ninety days.

(10) Compensation for such receivers shall be within the discretion of

thecourt but shall not includeactual expendituresby thereceiver. Thereceiver

shall be reimbursed for all actual receipts for expenditures as funds become

available and certainly no later than at the ter mination of the receiver ship.

(11) Theboard shall not beliablefor any expensesor feesof ther eceiver.

D.(1) Upon restoration of the cemetery so that it complies with the

provisions of this Title and the rules and regulations of the board, the court

shall ter minate the receiver ship.

(2) Upon good cause shown, the court may ter minate the receiver ship

prior to compliance with the provisions of this Title and the rules and

regulations of the board to allow for the sale of the cemetery to a qualified

pur chaser who has agreed to complete the reguirements for compliance with

this Titleand therules and regulations of the board.

(3) If theowner of the cemetery cannot obtain a certificate of authority

to operatethecemetery from theboard, the cemetery property and assets shall

be sold at ajudicial sale pursuant to R.S. 9:3001 and R.S. 13:4341 et seq.

(4) The purchaser of the cemetery shall hold or be able to obtain,
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pursuant to the qualifications identified in this Title and in the rules and

regulations of the board, a certificate of authority to operate a cemetery from

the board.

(5) ThisSection shall not prohibit thecourt from allowing thesaleof the

cemetery to a municipal corporation.

(6) Thereceiver and hisemployees shall be prohibited from bidding on

or purchasingthe cemetery at thejudicial sale. This provision shall not apply

if therecelver isagovernmental entity or a not-for-profit or ganization.

(7) Intheorder of sale of thecemetery, thecourt shall makeaprovision

for notice to creditors and the filing of claims against the receivership. Any

remaining fundsheld by the cemetery or fundsrealized through the sale of the

cemetery under this Section shall be used to satisfy, in the following order:

(a) Thereimbursement and compensation of thereceiver.

(b) Thecemetery's consumers or beneficiaries of the consumers.

(c) Thecemetery's creditors.

(8) Upon payment of the receiver, consumers or _beneficiaries of the

consumer s, and thecreditor s, ther emainingfundsacquir ed thr ough thejudicial

sale of the cemetery shall bedisbursed in the following order:

(a) Forty percent of the amount remaining following the payments

required by Paragraph (7) of this Subsection shall be placed in thereqistry of

thecourt for aperiod of twoyear sand shall bedisbur sed to cover any unfunded

liability, including but not limited to pre-need sales, that is not discovered

during thereceiver'sreview of the cemetery'srecords.

(b) Theremainingsixty percent shall bedisbursed to the owner against

whom thereceiver ship was instituted.

(c) Followingthetwo year period required by Subpar agraph (a) of this

Par agraph, fundsremainingin theregistry of the court may bereleased to the

owner against whom ther eceiver ship wasinstituted unlessthereisareasonable

showing that outstanding unfunded liabilities continue to exist. Upon such a

showing, thecourt may order that theremainingfundsstay inthecourt reqgistry
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until such atime asthe unfunded liabilities ar e satisfied.

(9) Theprovisionsof this Section shall not apply to a cemetery which is

located in an areawhich isunder aqubernatorially declar ed disaster pur suant

to R.S. 29:724, so long as the executive order isin effect.

Section 2. ThisAct shall become effective upon signature by the governor or, if not
signed by the governor, upon expiration of thetimefor billsto becomelaw without signature
by the governor, as provided by Article 11, Section 18 of the Constitution of L ouisiana. If
vetoed by the governor and subsequently approved by the legislature, this Act shall become

effective on the day following such approval.

PRESIDENT OF THE SENATE

SPEAKER OF THE HOUSE OF REPRESENTATIVES

GOVERNOR OF THE STATE OF LOUISIANA

APPROVED:
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