Regular Session, 2008 ACT NO. 442 ENROLLED

SENATE BILL NO. 154

BY SENATORS CRAVINS AND THOMPSON

AN ACT

To enact Part XI1-C of Chapter 2 of Title 22 of the Louisiana Revised Statutes of 1950, to
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be comprised of R.S. 22:2037.1 through 2037.11, relativeto discount medical plans;
to provide for definitions; to provide for regulation by the commissioner of
insurance, including the requirement for registration by discount medical plan
organizations; to provide for application for registration; to provide for expiration
and renewal of registration; to provide for denial, nonrenewal, suspension, or
revocation of registration; to provide for penalties; to provide for marketers; to
provide for the powers of the commissioner of insurance, including the authority to

adopt reasonable regulations; and to provide for related matters.

Be it enacted by the Legislature of Louisiana:

Section 1. Part X11-C of Chapter 2 of Title 22 of the Louisiana Revised Statutes of

1950, to be comprised of R.S. 22:2037.1 through 2037.11, is hereby enacted to read as

follows:

PART XI1-C. THE LOUISIANA DISCOUNT MEDICAL PLAN ACT

8§2037.1. Purpose

The purpose of this Part shall be to protect the public from

inappropriate, unfair, and deceptive marketing, sales or enrollment practices

and to facilitate consumer _under standing of the role and function of discount

medical plan organizationsin providing access to medical services.

82037.2. Definitions

Asused in this Part, unless the context clearly indicates otherwise, the

following definitions shall apply:
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(1) " Affiliate" shall mean a person that, directly or indirectly through

one or more intermediaries, controls or is controlled by or isunder common

control with an insurancecompany or health maintenanceor ganization licensed

by this state.

(2) "Commissioner" shall mean the commissioner of insurance.

(3) " Discount medical plan card" shall mean a card or any other

pur chasing mechanism or device, which isnot insurance, that pur portsto offer

discounts or _access to discounts in health-related pur chases from health care

providers.

(4) " Discount medical plan" shall mean a business arrangement or

contract in which aperson, in exchangefor fees, dues, chargesor other valuable

consideration, provides access for plan members to providers of medical

services and the right to receive medical services from those providers at a

discount. This term shall not include any plan that does not charge a

member ship or other fee to use the plan's discount medical card or discount

medical plan provided by an insur er or health maintenanceor ganization where

thediscount plan isprovided at no cost totheinsured or member and isoffered

dueto coveragewith theinsurer or health maintenanceor ganization. Thisterm

shall not includeany agr eementsr elated to medical serviceswhich areprovided

to injured workers under the reguirements of Chapter 10 of Title 23 of the

Louisiana Revised Statutes of 1950, or ambulance membership service

agreements.

(5) " Discount medical plan organization" shall mean any person or

organization that operates a discount medical plan and contracts with

providers, provider networks or other discount medical plan organizationsto

offer access to medical services at a discount and determines the charge to

discount medical plan members. Entitiesthat arelicensed pursuant tothisTitle

shall not be subject to the provisions of R.S. 22:2037.3, 2037.4 and 2037.8.

(6) " Discount medical plan provider" shall mean any person that has

contracted directly or indirectly with a discount medical plan organization to
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provide medical services.

(7) " Entity" shall mean acor por ation, association, partner ship, limited

liability company, limited liability partnership or other legal entity.

(8) " Facility" shall mean an institution providing medical servicesor a

health caresetting, toinclude, but not belimited to, ahospital or other licensed

inpatient center, an ambulatory surgical or treatment center, askilled nursing

center, aresidential treatment center, arehabilitation center and a diagnostic,

laboratory or imaging center.

(9) "Health careprovider" shall mean any person licensed, certified, or

registered in thisstateto provide health car eservices, including but not limited

to physicians, hospitals, home health agencies, chiropractors, pharmacies and

dentists.

(10) " Health careprovider network" shall mean an entity which directly

or indirectly contracts with a health care provider and has contractual rights

to negotiate on behalf of those health care providers with a discount medical

plan or ganization to provide medical servicesto member sof adiscount medical

plan.

(11) "Individual" shall mean a natural person.

(12) "Marketer" shall mean any per son who markets, promotes, sellsor

distributes adiscount medical plan, including but not limited to aprivatelabel

entity that places its name on and markets or distributes a discount medical

plan.

(13) "Medical services' shall mean any care, service, or treatment of

illnessor dysfunction of, or injury to, thehuman body, including but not limited

to physician care, inpatient care, outpatient care, hospital surgical services,

emer gency services, ambulance services, chiropractic services, dental services,

audioloqy services, vision car e services, mental health services, substanceabuse

services, podiatriccareservices, labor atory servicesand medical equipment and

supplies.

(14) "Member" shall mean any individual who pays valuable
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consideration to receive the purported benefits of a discount medical plan.

(15) " Person" shall mean an individual or an entity.

8§2037.3. Registration

No discount medical plan organization shall conduct business or

otherwise operatein thisstate unlessit is register ed with the commissioner.

§2037.4. Procedurefor reqgistration

A. An applicant for registration shall submit an application to the

commissioner and pay the application fee of two hundred fifty dollars.

B. The application shall be on a form prescribed by the commissioner,

accompanied by any suppor tingdocumentation and shall besigned and verified

by theapplicant. Theinfor mation required by theapplication shall includethe

following items:

(1) Thearticlesof incorporation or articlesof or ganization and name of

theentity operating thediscount medical plan and any trade or businessnames

used by that entity in connection with the operation of the discount medical

plan.

(2) Thenames and addresses of every officer and director of the entity

oper ating the discount medical plan as well as the name and address of the

corpor ate officer designated by the plan as the corporate representative to

receive, review, and resolve all grievances addr essed to the plan.

(3) Thenameand addr essof every person owning, dir ectly or indir ectly,

ten percent or mor e of the entity operating the discount medical plan.

(4) Theprincipal place of business of the discount medical plan.

(5) A general description of the operation of the discount medical plan

which includes a statement that the plan doesnot provideindemnity insurance

coverage for medical services.

(6) A samplecopy of acontract with amember which includesa gener al

description of the member'srights under the discount medical plan.

(7) A sample copy of a contract, absent the fee schedule, with a health

careprovider whichincludesageneral description of thehealth careprovider's
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rights under the discount medical plan.

(8) A description of the proposed methods of marketing, including, but

not limited to, describing the use of marketers, the use of the I nter net, sales by

telephone, and use of salesper sonsto mar ket thediscount medical plan benefits.

(9) A description of themember complaint procedur estobeestablished

and maintained by the applicant.

(10) Thenameand addressof theapplicant'sL ouisiana statutory agent

for serviceof process, noticeof demand, or if not domiciled in thisstate, a power

of attorney executed by the applicant, appointing the commissioner asthetrue

and lawful attorney of the applicant in and for this state upon whom all law

process in any legal action or proceeding against the discount medical plan

organization on a cause of action arising in this state may be served.

C. Areqgistration for purposes of this Section shall be effective for two

yvears, unlesstheregistration isrenewed, suspended or revoked.

D. To renew the registration, no later than ninety days before its

registration expires, the discount medical plan organization shall submit a

renewal application on thefor m that thecommissioner requiresand ther enewal

fee of two hundred fifty dollars.

E. Thecommissioner may suspend the authority of a discount medical

plan organization to enroll new members or refuse to renew or revoke a

registration if thecommissioner findsthat any of thefollowing conditionsexist:

(1) The discount medical plan organization is not operating in

compliance with this Part.

(2) The discount medical plan organization has advertised,

mer chandised or attempted to merchandiseits servicesin such a manner asto

Mmisrepresent its services or capacity for service or has engaged in deceptive,

misleading or unfair practices with respect to advertising or mer chandising.

(3) Thediscount medical plan or ganizationisnot fulfillingitsobligations

as a discount medical plan organization.

(4) The continued oper ation of the discount medical plan or ganization
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would be hazardousto its members.

F. Whenever the discount medical plan organization has been found to

have violated any provision of this Part, the commissioner may:

(1) Issueor causeto be served upon the organization charged with the

violation acopy of thefindingsand an order requiring theor ganization to cease

and desist from engaging in the act or practice that constitutes the violation.

(2) Impose a monetary penalty of not more than two thousand five

hundred dollars for each violation, but not to exceed an aggr egate penalty of

seventy-five thousand dollars.

(3) Nothingin thisSection shall affect theauthority of thecommissioner

to impose any other penalties provided for in this Title, or by rule, regulation,

or order.

G. Each reqistered discount medical plan organization shall notify the

commissioner immediately whenever thediscount medical plan organization's

registration, or other form of authority, to operate as a discount medical plan

organization in another state is suspended, revoked or non-renewed in that

state.

H. A provider who providesdiscountsto hisown patients without any

cost or fee of any kind to the patient is not required to maintain areqistration

under thisPart as a discount medical plan or ganization.

|. Nothingin thisPart shall beconstrued to apply to acustomer discount

or member ship card issued by a store or buying club for use at the store or

buying club exclusively.

J. Any decision pursuant to this Part shall be subject to the provisions

of Part XXIX of Chapter 1 of Title22 of thelL ouisiana Revised Statutesof 1950.

§2037.5. Charges and fees; refund requirements; bundling of services

A. A discount medical plan organization may charge a periodic charge

aswell as areasonable one-time processing fee for a discount medical plan.

B.(1) If amember cancelshis membership in the discount medical plan

organization within thefirst thirty days after the date of receipt of thewritten
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document for a discount medical plan as described in R.S. 22:2037.7, the

member shall receive a reimbursement of all periodic char ges and the amount

of any one-time processing fee that exceeds thirty dollars upon return of the

discount medical plan card to the discount medical plan organization.

(2)(a) Cancdllation occurs when notice of cancellation is given to the

discount medical plan organization.

(b) Notice of cancellation is deemed given when delivered by hand or

deposited in a mailbox, properly addr essed and postage prepaid to the mailing

address of the discount medical plan organization or emailed to the email

address of the discount medical plan organization.

(c) A discount medical plan organization shall return any periodic

char gechar ged or collected after themember hasr etur ned thediscount medical

plan card or given thediscount medical plan or ganization noticeof cancellation.

C. If thediscount medical plan organization cancels a member ship for

any reason other than nonpayment of charges by the member, the discount

medical plan organization shall makeaproratareimbursement of all periodic

charges to the member.

§2037.6. Provider listing requirements

Each discount medical plan organization shall maintain an up-to-date

list of the names and addr esses of the providers with which it has contr acted

directly or through aprovider network. ThisSection appliestothoseproviders

with which thediscount medical plan or ganization has contracted with directly

aswell asthose provider sthat are member s of a provider network with which

the discount medical plan organization has contracted.

82037.7. Marketing restrictions and disclosur e reguirements

A.(1) The name of the discount medical plan and the address shall be

prominently displayed on all of its advertisements, marketing materials and

brochures.

(2) All advertisements, marketing materials, brochures, discount

medical plan cards and any other communications of a discount medical plan
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organization provided to prospective members and member s shall be truthful

and not misleading in either fact or implication.

(3) Upon request, adiscount medical plan or ganization shall submit to

thecommissioner all advertising, marketingmaterialsand brochuresregarding

a discount medical plan.

B. A discount medical plan organization shall not do any of the

following:

(1) Except as otherwise provided in this Part or as a disclaimer of any

relationship between discount medical plan benefits and insurance, or as a

description of an insurancepr oduct connected with adiscount medical plan, use

initsadvertisements, mar ketingmaterial, brochur esand discount medical plan

cardstheterm " insurance."

(2) Except as otherwise provided in the laws of this state, describe or

char acterizethediscount medical plan asbeing insurancewhenever adiscount

medical plan isbundled with an insur ed product and theinsur ancebenefitsare

incidental to the discount medical plan benefits.

(3) Use in its advertisements, marketing material, brochures and

discount medical plan cards the terms " health plan," " coverage," " copay.,"

" copayments,” "deductible," " preexisting conditions," " guaranteed issue,”

"premium," "PPO," "preferred provider organization," or other termsin a

manner that could mislead an individual into believing that the discount

medical plan is health insurance.

(4) Uselanguagein its advertisements, marketing material, brochures

and discount medical plan cards with respect to being "registered" by the

department in amanner that could mislead an individual intobelievingthat the

discount medical plan isinsurance or has been endor sed by this state.

(5) Makemisleading, deceptiveor fraudulent r epr esentationsregarding

thediscount or range of discounts offer ed by thediscount medical plan card or

the access to any range of discounts offer ed by the discount medical plan card

or the access to any range of discounts offered by the discount medical plan
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card.

(6) Have redtrictions on access to health care providers who have

contracted with a discount medical plan, except for hospital services.

C.(1) Each discount medical plan organization shall, in writing that is

not less than twelve-point font, disclose on the first content page of any

advertisements, mar ketingmaterialsor brochuresmadeavailabletothepublic

relating to a discount medical plan and any enrollment forms given to a

prospective member:

(a) That the plan isa discount plan and is not insur ance cover age.

(b) That therange of discountsfor medical servicesprovided under the

plan will vary depending on thetype of provider and medical servicereceived.

(c) That theplan member isobligated to pay for all medical services, but

will receive a discount from those providers that have contracted with the

discount medical plan organization.

(d) Thetoll-freetelephone number and I nternet websiteaddressfor the

registered discount medical plan organization for prospective members to

obtain infor mation about and assistance on the discount medical plan and up-

to-datelist of providers participating in the discount medical plan.

(2) __If the initial contact with a prospective member is made by

telephone, thedisclosur esrequired under Par agr aph (1) of thisSubsection shall

bemadeorally and included in thewritten materialsthat describethe benefits

under the discount medical plan provided to the prospective or new member.

D.(1) In addition to the general disclosuresrequired under Subsection

C of this Section, each discount medical plan shall provide the following:

(a) To each new member, at the time of enrollment, information that

describesthe terms and conditions of the discount medical plan, including any

limitations or restrictions on the refund of any processing fees or periodic

char ges associated with the discount medical plan.

(b) Toeach new member awritten document that containsthetermsand

conditions of the discount medical plan.
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(2) Thewritten document required under Subpar agraph (1)(b) of this

Subsection shall include infor mation on the following:

(a)_The name of the member.

(b) Thebenefitsto be provided under the discount medical plan.

(c) Any processing fees and periodic charges associated with the

discount medical plan, including any limitations or restrictions on the refund

of any processing fees and periodic char ges.

(d) The mode of payment of any processing fees and periodic charges

and procedur e for changing the mode of payment.

(e) Any limitations, exclusions or_exceptions regarding the receipt of

discount medical plan benefits.

(f)_Any waiting periodsfor certain medical servicesunder the discount

medical plan.

(g) Proceduresfor obtainingdiscountsunder thediscount medical plan,

such as requiring membersto contact the discount medical plan organization

to make an appointment with a provider on the member's behalf.

(h) Cancdllation procedures, including infor mation on the member's

thirty-day cancellation rights and refund requirements and procedures for

obtaining refunds.

(i) Renewal, termination and cancellation ter ms and conditions.

(i) Procedures for adding new membersto a family discount medical

plan, if applicable.

(k) Procedures for filing complaints under the discount medical plan

organization's complaint system and infor mation that, if the member remains

dissatisfied after completing the organization's complaint system, the plan

member may contact his state insur ance department.

() _The name and mailing address of the registered discount medical

plan or ganization or other entity wherethe member can makeinquiries about

the plan, send cancellation notices and file complaints.

82037.8. Notice of changein name or address
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Each discount medical plan or ganization shall pr ovidethecommissioner

at least thirty days advance notice of any change in the discount medical plan

organization's name, address, principal business address, mailing addr ess or

I nter net website addr ess.

§2037.9. Penalties

A. In addition to the penaltiesand other enforcement provisionsof this

Part, any person who willfully violates the provisions of this Part shall be

subject to civil penalties of up to two thousand five hundred dollars per

violation.

B. A person that willfully oper atesasor aidsand abetsanother person's

operating as a discount medical plan organization in violation of R.S.

22:2037.7(B) commits insurance fraud and shall be subject to payment of a

monetary penalty of not mor ethan onethousand dollar sfor each and every act

or violation, but not to exceed onehundr ed thousand dollar s, unlessthe per son

knew or r easonably should haveknown hewasin violation of R.S. 22:2037.7(B),

in which case the penalty shall not be mor e than twenty-five thousand dollars

for each and every violation not to exceed an aggr egate penalty of two hundr ed-

fifty thousand dollarsin any six-month period, asif the unregister ed discount

medical plan organization were an unauthorized insurer, and the fees, dues,

chargesor other consider ation collected from the membersby theunregistered

discount medical plan organization or marketer wereinsurance premium.

C. A person that collectsfees for purported membership in a discount

medical plan, but purposefully failsto provide the promised benefits commits

a theft and upon conviction is subject to the criminal penalties for theft

enumerated in R.S. 14:67. |In addition, upon conviction, the person shall be

ordered to pay restitution to persons agarieved by the violation of this Part.

Restitution shall be ordered in addition to a fine or imprisonment, but not in

lieu of afineor imprisonment.

§2037.10. Injunctions

A. In addition to the penaltiesand other enforcement provisionsof this
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Part, the commissioner may seek both temporary and permanent injunctive

relief when any of the following occur :

(1) A discount medical plan isbeing operated by a person or entity that

isnot registered pursuant to this Part.

(2) Any person, entity or discount medical plan organization has

engaged in any activity prohibited by this Part or any regulation adopted

pursuant to this Part.

B. The commissioner's authority to seek injunctive relief is not

conditioned on having conducted any proceeding pursuant to the L ouisiana

Administrative Procedure Act.

§2037.11. Regulations

Thecommissioner may, after noticeand hearing, promulgatesuch rules

and regulations as may be necessary or proper to carry out the provisions of

this Part. The rules and requlations shall be promulgated and adopted in

accor dance with the Administrative Procedur e Act.

Section 2. The provisions of this Act shall become effective on January 1, 2009. A
person doing business in or from this state as a discount medical plan organization before
the effective date shall have until July 1, 2009, to come into compliance with the

requirements of this Act

PRESIDENT OF THE SENATE

SPEAKER OF THE HOUSE OF REPRESENTATIVES

GOVERNOR OF THE STATE OF LOUISIANA

APPROVED:
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