SECOND REGULAR SESSION
[TRULY AGREED TO AND FINALLY PASSED]
CONFERENCE COMMITTEE SUBSTITUTE FOR

SENATE BILLN O. 1068

94TH G EN ER AL ASSE MB LY
2008

4717S.06T

AN ACT

To amend chapter 338, RSMo, by adding thereto three new sections relating to

pharmacy.

Be it enacted by the General Assembly of the State of Missouri, as follows:
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Section A. Chapter 338, RSMo, is amended by adding thereto three new
sections, to be known as sections 338.410, 338.600, and 338.650, to read as
follows:

338.410. 1. There is hereby created wit hin the de partment of
health a nd senior services the "Missouri F ibr omyalgia A wareness
Initiative Program”". The primary target population for such program
shall be women betw een tw enty and sixty years of age.

2. The department sha ll appoint and convene the "Missou ri
Fib romyal gia Panel "to be comprise d of indi vidual s who s hall act in a
voluntar y capacity with knowledge and expertise re garding
fibrom yalgi a research, pre vention, educational programs, and
consumer needs, to guide program de velopm ent. The panel shall seek
and is authorized to accept priv ate, fed eral, or other public fina ncial
suppor t, grants, or ot her appr opri ate moneys to support the
program. The department shall provide the panel and program
necessary administr ative services and support.

3. The panelshall havethe following duties:

(1) In consultation with the National Fibromyalgia Association,
toraise at least fifty thou sand dol lars thr ough pri vate fundi ng for the
purp ose of establi shing a pub lic inform ationandoutr eachcam paignf or
issues related to fibromyalgia, including appropriate educatio nal
material to promote early diagnosis and tre atment, prevention of
complications, improv ement of quality of life at home and in the

workplace, and addressing mental he alth a nd disability issues of
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fibromyalgia pati ents;

(2) To work wit h other state and local agencies to promote
fibrom yalgi aeducat ionandt raini ngpro gram sfor phy sicians and other
health pr ofessionals; and

(3) To exam ine the var ious phar maceutical treatmentsavailable
for fibromyalgia pati ents.

4. Thi s section shall be implemented only to the extent that the
panelobtains private funding for the purpose ofthis section.

338.600. 1. Not wit hstandi ng any other provision of law t o the
contra ry,when an audit ofthe records of ap harm acy licen sed int his
state is conducted by a managed care company, insurance company,
third- party payor, or any ent ity that repre sents such com panies or
groups,such auditsh all beconducted in accordancewith thefollowing:

(1) The ent ity conduc ting the initial on-site aud it shall pro vide
the ph armacy wit h notice at least one week pri or to conduc ting the
initialon-site auditfor each auditcycle;

(2) Any au dit which invol ves clinical judgm ent shall be
conducted by or in consultation with alicensed pharmacist;

(3) Anyclericalerror,recordkeepingerror,typographicalerror,
or scrivener'serror regarding arequired document or record shallno t
constitute frau d or gr oun ds for rec oupm ent, solong as the pr escription
was o ther wis elegallydi spensedan dtheclaim was other wis emateri ally
corr ect; except that, such claims may be otherwise subject to
recoupment of overp ayments or payment of any discovered
underpayment. Noclaim arisingunder this subdivision shallbe subject
to criminal penaltieswithoutproofofintenttocommitfraud;

(4) A pharm acy m ay uset he record s of a hospit al, physici an, or
ot her authorized practi tioner of the healing art s involvi ng drug s or
medicinal supplies writte n or transmitte d by any means of
communi cation for purpo ses of validating the ph armacy r ecord w ith
respect to orders orref ills of alegendorna rcotic drug . Electronically
stored images of prescriptions, electronica Ily created annotations and
other related supporting documentation shall be considered valid
prescription records. Hard copy and electro nic signatur e logs th at
indicate the delivery of pharmacy services shall be considered valid
proofofreceiptofsuch services by a program enroll ee;

(5) A finding of an overpay ment or under paym ent may be a
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pro jection based ont he num ber of patient sserved andha vingas imilar
diagno sis or on the num ber of similar orde rs or ref ills for si milar
drugs; exceptthat, recoupment of claims shall be based on the actual
overpaymentor underpayment un less the projection for overpayment
or underpaymentispartofa settlementasagreed to by the pharmacy;

(6) Each pharm acy shall be audited under the sa me standards
and parameters as other pharmacies audited by th e entity;

(7) A pharmacy s hall be allowed at least thirt y days followin g
receipt of the prelim inary audit report in whi ch to produce
documentation to address any discrepancy found during an audit;

(8) The period covere dby the audit shall not exceed atwo-year
period beginni ng two year s pri or to the initial date of the on-site
portion of the aud it unl ess otherw ise provided by cont ract ual
agreement or if there has been a previous finding of frau d or as
otherwise provided by state or federallaw;

(9) An audit shall not be initia ted or scheduled during the first
thr ee business days of any month due to th e high volume of
pres criptions filled during suchtime unless other wis e consentedto by
the pharmacy;

(10) The pre liminary audit report shall be delivered to the
phar macy within one hundred twenty days after conclusion of the
audit, with reasonable extensions permitte d. A fina lau ditre portsh all
be delivered to the ph armacy wi thin six months of receipt by the
pharmacy of the preliminary audit report or final appeal, as provided
for in subsection 3 ofthis section, whichever islater;

(11) Not wit hstandi ng any other pro vision inthissubsection, the
entity conductin g the audit sh all not use the accountin g practice of
extra polatio nin calcu latin grecoupmentsor penaltie sfor audits, except
as otherwise auth orized under subdivision (5) ofthis subsection.

2. Recoup ments of any disput ed money s shall only occur af ter
fin alin ternal disp ositio n of the audit, includin g the appeals process set
fort hinsubsection 3 of thissection. Shoul dtheidentifieddi screpancy
for an individual audit exceed twenty five thousand dol lars, future
payments t o the pharmacy in excess of twenty five thousand dollars
may be with held pending finali zation ofthe audit.

3. Each entit y conducting an audit shall establish an appeals

pr ocess, lasting no longer t han six months, under which a licensed
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phar macy m ay appeal an unfavor able preliminary audit report to the
entity. If, followin g such appeal ,the entity finds that an unfavor able
auditre portor any portio n thereofis unsubstantia ted, the entity shall
dismiss the audit report or such por tion wit hout the necessity of any
furth er proceedings.

4. Each entity conduc ting an audit shall provide a copy of the
final audit report , after completion of any appe al pro cess, to the pl an
sponsor.

5. This section shall n ot ap ply to any investig ativ e audit tha t
involves probable fraud, willful misrepresentation, or abuse.

6. Thissection shallno tap ply toany audit conducted as part of
any inspection or investigation conduc ted by any gover nmental entity
or law enf orc ement agency.

338.650. There is her eby establi shed i n the state treasury the
"Pharm acy R ebates Fun d". Any reve nues received byt he state, eit her
dire ctly or ind ire ctly, from pharmaceutical m anufac tur er re bates as
req uired by federal law, except where federal law requ ires rebatesto
be accountedfor other wis e, or state suppl ement al rebat es as definedi n
state p lan a mend ments sha Il be deposited into the pharmacy r ebates
fund and shal | beusedonlyi nthe M O Healt hN et pharm acy pro gram or
its successor programs authorized under Title XIX, Public Law 89-97,
1965 amendm ents to the federal S ocial Security Act, 42 U.S.C. Section
301 etseq.
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