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SLS 08RS-766 ORIGINAL

Regular Session, 2008
SENATE BILL NO. 664

BY SENATOR MICHOT

MALPRACTICE. Providesrelative to medical malpractice claims. (gov sig)

AN ACT
To amend and reenact R.S. 40:1299.44(A)(5)(c), 1299.47(A)(1)(a), (2)(a) and (B)(1)(a)(i),
and to enact R.S. 40:1299.41(A)(22) and (23), 1299.47(A)(3)(d) and (4)(e),
1299.47.1, and 1299.49(A) and (B), relative to medical malpractice clams; to
provide with respect to medical malpractice claims; to limit the requirement for
medical review panelsto claimsfiled prior to January 1, 2009; to require sixty day
notice prior to filing a claim; to require that expert opinions be served within one
hundred twenty days of filing the claim; to providewith respect to terms, definitions,
and general applications; to provide for an effective date; and to provide for related
matters.
Be it enacted by the Legidature of Louisiana
Section 1. R.S. 40:1299.44(A)(5)(c), 1299.47(A)(1)(a), (2)(a) and (B)(1)(a)(i) are
hereby amended and reenacted and R.S. 40:1299.41(A)(22) and (23), 1299.47(A)(3)(d) and
(4)(e), 1299.47.1, and 1299.49(A) and (B) are hereby enacted to read as follows:
§1299.41. Definitions and genera applications

A. Asused in this Part:

* * *
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(22) " Expert" means:

(a)(i) With respect to opinion testimony regarding the applicable

standard of care and whether a physician departed from such a standard of

care, aphysician whoisactively practicingin thefield, specialty, or subspecialty

whichever is applicable of the defendant physician and otherwise qualified to

testify under the requirements of R.S. 9:2794 or R.S. 9:2794.1 whichever is

applicable.

(i) With respect to opinion testimony regar ding theapplicablestandard

of care or the appropriateness of the health care rendered by a health care

provider other than a physician, a person qualified to testify under the

reguirementsof R.S.9:2794 or R.S. 9:2794.1 of theL ouisiana Codeof Evidence,

whichever isapplicable.

(iii) With respect to opinion testimony in a malpractice claim against a

physician regarding whether the injury, harm, or damage claimed was the

proximateresult of thealleged departurefrom theapplicablestandard of care,

a physician, whether or not a treating physician, who practices in a field,

specialty, or subspecialty that is ordinarily and commonly engaged in the

diagnosisand treatment of such injury, harm, or damageand whoisotherwise

qualified to render opinions on such causal relationship under R.S. 9:2794 or

2794.1 whichever is applicable.

(iv) With respect to opinion testimony in a malpractice claim against a

dentist, optometrist, or chiropractic physician regarding whether the injury,

harm, or damage claimed was the proximate result of the alleged departure

from the applicable standard of care, a physician, dentist, optometrist, or

chiropracticphysician, whether or not atreatingphysician, dentist, optometrist,

or chiropracticphysician,who practicesin afield, specialty, or subspecialty that

is ordinarily and commonly engaged in the diagnosis and treatment of such

injury, harm, or damage and who is otherwise qualified to render opinionson

such causal relationship under 9:2794 or 2794.1 whichever is applicable.
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(v) With respect to opinion testimony in a malpractice claim against a

health care provider other than a physician, dentist, optometrist, and

chiropractic physician regardingwhether theinjury, harm, or damage claimed

wasthe proximateresult of thefailuretorender theappropriate health care, a

person qualified to testify under the requirements of R.S. 9:2794 or 2794.1 of

the L ouisiana Code of Evidence, whichever is applicable.

(b) A nurseshall not bequalified to giveopinion testimony asto whether

the harm, injury, or damage claimed was the proximate result of the alleged

departur efromtheapplicablestandard of careor from thefailuretorender the

appropriate health carein a medical malpr actice claim.

(23) " Expert report" meansawritten report by a per son who qualifies

as an expert under R.S. 40:1299A(22), that provides a fair summary of the

expert's opinions as of the date of the report relative to each health care

provider against whom a medical malpractice claim is asserted regarding the

applicable standard of care, whether the health care provider departed from

such standard of care and whether the injury, harm or damage was the

proximate result of the alleged departure as provided for in R.S. 9:2794 or

2794.1, whichever isapplicable. Thereport shall include a certification by the

expert that he has reviewed sufficient medical records upon which to base his

opinion. The report shall also specifically identify the medical or hospital

records and other documentsand tangiblethingsreviewed, and additionally it

shall state any other factual sources upon which hisopinions are founded.

* * *

§1299.44. Patient's Compensation Fund.
A . * * *
(5) * * *

(c) For_a malpractice claim filed on or before December 31, 2008, the

Fhe function of selecting the list of attorney names from which the selection of the

attorney chairman of the medical review panels is to be made shall be the

Page 3 of 14
Coding: Words which are struek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 08RS-766 ORIGINAL

SB NO. 664

responsibility of the office of the clerk of the Louisiana Supreme Couirt.
81299.47. Medical review panel
A.(1)(a All malpracticeclaimsagainst health care providerscovered by this

Part and which arefiled as provided herein on or before December 31, 2008,

other than claims validly agreed for submission to a lawfully binding arbitration
procedure, shall be reviewed by a medical review panel established as hereinafter
provided for in this Section. The filing of arequest for review by amedical review
panel as provided for in this Section shall not be reportable by any health care
provider, the Louisiana Patient's Compensation Fund, or any other entity to the
Louisiana State Board of Medical Examiners, to any licensing authority, committee,
or board of any other state, or to any credentialing or similar agency, committee, or

board of any clinic, hospital, health insurer, or managed care company.

* * *

(2)(a) Theotherwisetimely filing of the request for areview of aclaimon

or _before December 31, 2008 shall suspend the time within which suit must be

instituted, in accordance with this Part, until ninety days following notification, by
certified mail, as provided in Subsection J of this Section, to the claimant or his
attorney of the issuance of the opinion by the medical review panel, in the case of
those health care providers covered by this Part, or in the case of a hedth care
provider against whom a claim has been filed under the provisions of this Part, but
who has not qualified under this Part, until ninety days following notification by
certified mail to the clamant or his attorney by the board that the health care
provider is not covered by this Part. The timely filing of arequest for review of a

claim on or before December 31, 2008 shall suspend the running of prescription

against al joint and solidary obligors, and al joint tortfeasors, including but not
limited to health care providers, both qualified and not qualified, to the same extent
that prescription is suspended against the party or parties that are the subject of the

request for review. Filing arequest for review of a malpractice claim as required
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by this Section with any agency or entity other than the division of administration
shall not suspend or interrupt the running of prescription. All requestsfor review of
amalpractice clam identifying additional health care providers shall also be filed

with the division of administration. Filing or attempting to file a request for

review of amalpracticeclaim on or after January 1, 2009, shall not suspend or

interrupt therunning of prescription.

* * *

(3) It shall bethe duty of the board within fifteen days of the receipt of the

claim by the board to:

(d) Notify claimant that it isrefusing to accept for filing a request for

review when theclaim wasnot filed asprovided herein beforeJanuary 1, 2009,

and that, as provided in R.S. 40:1299.47(A)(2)(a), prescription shall not be

suspended or interrupted by such an attempted filing.

(4) Theboard shall notify the claimant and all named defendantsby certified

mail, return receipt requested, of any of the following information:

* * *

(e) That the claimant has attempted to file a claim on or after January

1, 2009, and that such attempt to file was r efused.

* * *

B. (1)(a)(i) No action against ahealth care provider covered by this Part, or

his insurer, may be commenced in any court prior to January 1, 2009, before the

clamant's proposed complaint has been presented to a medica review panel
established pursuant to this Section.

* * *

81299.47.1. Claim filing procedure

A. The claim filing procedure provided herein shall apply to all

malpractice claimsfiled on or after January 1, 2009 against a qualified health

care provider, regardless of when the claim arose.
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B. (1) Any person asserting a malpractice claim shall furnish written

notice of such claim by certified mail, return receipt r equested, to the PCF and

to each health care provider against whom such claim is being made at least

sixty days before the filing of a suit in a court of competent jurisdiction and

proper venue, provided however a claim which has been the subject of a

previously filed medical review panel proceeding shall be exempt from this

notice requirement and may befiled in a court of competent jurisdiction and

proper venue. Thenoticeshall reasonably describethefacts, cir cumstances, or

incidents giving rise to the claim, including the dates or time frames ther eof,

and shall be accompanied by the authorization form for release of protected

health infor mation required heren.

(2) In the event a claim is subseguently filed in a court of competent

jurisdiction and proper venue, each claimant shall verify hehasfully complied

with the provisions of this Section.

(3) Intheevent that the claim isexempt from the noticer equir ement of

Par agr aph (1) becauseaclaim hasbeen the subject of apreviously filed medical

review panel proceeding, the claimant shall furnish a copy of any petition for

damagesfiled in acourt of competent jurisdiction and proper venuetothe PCF

by certified mail, return receipt requested.

(4) Notice as provided in this Section shall suspend the running of

prescription asto any healthcar e provider to whom such notice was mailed for

a maximum of seventy-five daysfrom the date of mailing, as evidenced by the

certified mail receipt. Subject to R.S. 9:5628, noticeasrequir ed by this Section

shall also suspend the running of prescription against all joint and solidary

obligors, and all joint tortfeasors, including but not limited to health care

providers, both qualified and not qualified, tothesameextent that prescription

issuspended against a health care provider to whom such noticewas mailed as

provided in thisSection. No suspension of thepr escriptiveperiod resultingfrom
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the mailing of such notice shall be construed to extend the threeyear

preemptive period established by R.S. 9:5628.

(5) Each health care provider against whom a claim is being asserted

shall beentitled toobtain completeand unalter ed copiesof thepatient'smedical

recor dspur suant totheprovisionsof R.S. 40:1299.96 and Subsection (D) of this

Section.

(6) Upon receipt of written notice as provided in Paragraph (1), each

health careprovider against whom aclaim of malpr acticeisbeing asserted shall

be entitled to discuss with and provide copies of medical or hospital records or

other documents or tangible things related to the patient's health care to his

attorney and professional liability insurer.

(7)(a) For the purposesof this Section, arequest for themedical records

of aclaimant whoisincompetent shall bedeemed to bevalid if accompanied by

an authorization in theform provided herein and signed by a per son authorized

by law to consent to medical treatment on behalf of said claimant.

(b) For the purposes of this Section, and notwithstanding R.S.

40:1299.96, or any other provision of law to the contrary, a request for the

medical r ecords of a deceased per son whose health careisthe subject of alleged

malpractice shall be deemed to bevalid if accompanied by an authorization in

the form provided herein and signed by a person authorized by law to assert

any claim arising out of or related to the malpr actice claimed.

(8) Except for those claims which wer e the subject of a previously filed

medical review panel proceeding, any suit filed more than sixty days after

January 1, 2009, asserting amalpr actice claim shall bedismissed as premature

at the cost of thefiling party if:

(i) The claimant hasfailed to mail the notice required herein, or

(ii) The suit was filed fewer than sixty days after the mailing of such

notice.

C. (1) Not later than the one hundred twentieth day after the date of
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filing of the original petition asserting a malpractice claim, the claimant shall

serve on each party or, if represented, on each party's attorney, one or more

expert reports, asdefined in R.S. 40:1299.41, with a curriculum vitae of each

expert listed in thereport, relative to each health care provider against whom

a malpractice claim is asserted. The date for serving the report may be

extended by written agreement of the claimant and health care provider. Each

defendant health careprovider whoseconductisimplicated in areport must file

and serve any objection to the sufficiency of the report not later than the

twenty-first day after the date it was served, failing which all objections are

waived.

(2) Notwithstanding any other provision of thisSection, a claimant may

satisfy any requirement of this Section for serving an expert report by serving

reports of separate experts.

(3)_If, asto adefendant health care provider, an expert report has not

been served within the period specified by Paragraph (1) herein, the court, on

the motion of the affected health careprovider, shall, subject to Paragraph (4),

enter an order that dismisses the malpractice claim with respect to the health

care provider, and awards reasonable attorneys fees and costs. Thefiling of

such a suit shall not interrupt or suspend the running of prescription.

(4) A court shall grant a motion challenging the adequacy of an expert

report if it appearsto the court, after hearing, that thereport does not comply

with all elementsof thedefinition of an expert reportin R.S. 40:1299.41. 1f the

court deter minesthat an expert report does not comply with theregquirements

of R.S. 40:1299.41(A)(23), the court may grant one thirty-day extension to the

claimant in order to curethedeficiency. If the claimant does not receive notice

of the court's ruling granting the extension until after the one hundred

twentieth-day deadline has passed, thethirty-day extension shall run from the

datetheclaimant fir st received thenotice. I f claimant failsto furnish an expert

r eport which complieswith therequirementsof R.S. 40:1299.41(A)(23) after the
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expiration of the court ordered extension the court shall dismiss the suit and

award reasonable attor neys fees and costs.

(5) _Until aclaimant has served the expert report and curriculum vitae

as required by paragraph (1), all discovery other than provided for in

Par agr aph (6) shall be stayed except the discovery related to the identification

and acquisition of information in the form of medical or hospital records or

other documents or tangiblethingsrelated to the patient's health care.

(6) A claimant may take the deposition of any health care provider

against whom a malpractice claim has been asserted prior to the filing of the

expert witness report upon certification to the court that the scope of the

deposition shall belimited to infor mation necessary for the preparation of the

expert report.

D. The Louisiana Department of Health and Hospitals shall, prior to

November 1, 2008, publish in the L ouisana Register aform authorization that

complies with the provisions of this Section, with other requirements for

authorizations provided by L ouisiana law, and with 45 CER 164.508, 42 CFR

Part 2, and any other applicablelaws. Thisform shall beused by claimantsto

satisfy therequirements of this Section. No healthcar e provider shall refuseto

accept the published authorization form in a malpractice claim without good

cause, but said healthcare provider shall continue to be entitled to receive the

reimbur sement for providing the copies allowed by R.S. 40:1299.96.

* * *

81299.49. Medical review panel; one panel for state and private clams
A. Thefollowing provisionsshall apply when, for the sameinjury to or death

of a patient, a malpractice claim filed before January 1, 2009, alleges liability of

both a state health care provider under the provisions of this Part and a health care

provider under the provisions of Part XXI-A of this Chapter:

* * *
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B. When a malpracticeclaim filed on or after January 1, 2009, alleges

liability of both a state health care provider under the provisions of this Part

and a health careprovider under the provisions of Part XXI1-A of thisChapter

for the same injury to, or death of a patient, unless all parties have agreed

otherwise, only the health care providers covered by Part XXI-A shall be

subject to the medical review pane convened in such instance to review the

claimsunder Part XXI-A of this Chapter.

Section 2. ThisAct shall become effective upon signature by the governor or, if not

signed by the governor, upon expiration of thetimefor billsto become law without signature

by the governor, as provided by Article 11, Section 18 of the Constitution of Louisiana. If

vetoed by the governor and subsequently approved by the legidlature, this Act shall become

effective on the day following such approval.

The original instrument and the following digest, which constitutes no part
of the legidative instrument, were prepared by AngelaL. De Jean.

DIGEST

Proposed law provides that "expert” means:

D

(2)

3

(4)

With respect to opinion testimony regarding the applicable standard of care and
whether a physician departed from such a standard of care, a physician who is
actively practicing in thefield, specialty, or subspecialty whichever is applicable of
the defendant physician and otherwise qualified to testify under the requirements of
present law.

With respect to opinion testimony regarding the applicable standard of care or the
appropriateness of the health care rendered by a health care provider other than a
physician, a person qualified to testify under the requirements of present law.

With respect to opinion testimony in a malpractice clam against a physician
regarding whether the injury, harm, or damage claimed was the proximate result of
the alleged departure from the applicable standard of care, a physician, whether or
not a treating physician, who practices in afield, specialty, or subspecialty that is
ordinarily and commonly engaged in the diagnosis and treatment of such injury,
harm, or damage and who is otherwise qualified to render opinions on such causal
relationship pursuant to present law.

With respect to opinion testimony in malpractice claim against to a dentist,
optometrist, or chiropractic physician regarding whether theinjury, harm, or damage
claimed was the proximate result of the alleged departure from the applicable
standard of care, aphysician, dentist, optometrist, or chiropractic physician, whether
or not a treating physician, dentist, optometrist, or chiropractic physician, who
practices in a field, specialty, or subspeciaty that is ordinarily and commonly
engaged in the diagnosis and treatment of such injury, harm, or damage and who is
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otherwise qualified to render opinionson such causal relationship under R.S. 9:2794
or 2794.1 whichever is applicable.

(5) With respect to opinion testimony in a malpractice claim against a health care
provider other than a physician, dentist, optometrist, and chiropractic physician
regarding whether the injury, harm, or damage claimed was the proximate result of
the failure to render the appropriate health care, a person qualified to testify under
the requirements of present law.

Proposed law provides that a nurse shall not be qualified to give opinion testimony as to
whether the harm, injury, or damage claimed was the proximate result of the aleged
departure from the applicable standard of care or from the failure to render the appropriate
health care in amedical malpractice claim.

Proposed law providesthat "expert report” means awritten report by aperson who qualifies
as an expert pursuant to present law, that provides a fair summary of the expert's opinions
as of the date of the report relative to each health care provider against whom a medical
mal practice claim is asserted regarding the applicable standard of care, whether the health
care provider departed from such standard of care and whether the injury, harm or damage
was the proximate result of the alleged departure as provided for in present law.

Proposed law provides that the report shall include a certification by the expert that he has
reviewed sufficient medical records upon which to base his opinion. The report shall also
specifically identify themedical or hospital records and other documents and tangibl e things
reviewed, and additionally it shall state any other factual sources upon which his opinions
are founded.

Proposed law providesthat for amalpractice claim filed on or before 12/31/08, the function
of selecting thelist of attorney names from which the selection of the attorney chairman of
the medical review panelsisto be made shall be the responsibility of the office of the clerk
of the Louisiana Supreme Coulrt.

Proposed law provides that al malpractice claims against health care providers covered by
present law and which are filed as provided herein on or before 12/31/08, other than claims
validly agreed for submission to alawfully binding arbitration procedure, shall be reviewed
by amedical review panel established as hereinafter provided for in present law. Thefiling
of arequest for review by amedical review panel as provided for in present law shall not be
reportable by any health care provider, the Louisiana Patient's Compensation Fund, or any
other entity to the Louisiana State Board of Medical Examiners, to any licensing authority,
committee, or board of any other state, or to any credentialing or similar agency, committee,
or board of any clinic, hospital, health insurer, or managed care company.

Proposed law providesthat the otherwise timely filing of the request for areview of aclaim
on or before 12/31/08 shall suspend the time within which suit must be instituted, in
accordance with present law, until 90 days following notification, by certified mail, as
provided in present law, to the claimant or his attorney of the issuance of the opinion by the
medical review panel, in the case of those health care providers covered by present law, or
in the case of a health care provider against whom a claim has been filed under the
provisions of present law, but who has not qualified under present law, until 90 days
following notification by certified mail to the claimant or his attorney by the board that the
health care provider is not covered by present law.

Proposed law provides that the timely filing of arequest for review of aclaim on or before
12/31/08 shall suspend therunning of prescription against all joint and solidary obligors, and
all joint tortfeasors, including but not limited to health care providers, both qualified and not
qualified, to the same extent that prescription is suspended against the party or parties that
are the subject of the request for review.
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Proposed law providesthat filing or attempting to file arequest for review of amalpractice
claim on or after 1/1/09 shall not suspend or interrupt the running of prescription.

Proposed law provides that Louisiana State Board of Medica Examiners shall notify a
claimant that it is refusing to accept for filing a request for review when the claim was not
filed asprovided herein before 1/1/09, and that, asprovided in present law, prescription shall
not be suspended or interrupted by such an attempted filing.

Proposed law provides that the board shall notify the claimant and all named defendants by
certified mail, return receipt requested, that the claimant has attempted to file aclaim on or
after 1/1/09 and that such attempt to file was refused.

Proposed law provides that no action against a health care provider covered by present law,
or hisinsurer, may becommenced in any court prior to 1/1/09 before the claimant's proposed
complaint has been presented to amedical review panel established pursuant to present law.

Proposed law provides that the claim filing procedure provided herein shall apply to all
mal practice claimsfiled onor after 1/1/09 against aqualified health care provider, regardless
of when the claim arose.

Proposed law provides that any person asserting a malpractice claim shall furnish written
notice of such claim by certified mail, return recel pt requested, to the PCF and to each health
care provider against whom such claimis being made at least 60 days before the filing of a
suit in acourt of competent jurisdiction and proper venue, provided however aclaim which
has been the subject of apreviously filed medical review panel proceeding shall be exempt
from thisnoticerequirement and may befiledinacourt of competent jurisdiction and proper
venue. Thenoticeshall reasonably describethefacts, circumstances, or incidentsgiving rise
to the claim, including the dates or time frames thereof, and shall be accompanied by the
authorization form for release of protected health information required herein.

Proposed law provides that in the event a claim is subsequently filed in ain a court of
competent jurisdiction and proper venue, each claimant shall verify he has fully complied
with the provisions of proposed law.

Proposed law providesthat in the event that the claim is exempt from the notice requirement
of proposed law because a claim has been the subject of a previoudly filed medical review
panel proceeding, the claimant shall furnish acopy of any petition for damagesfiled acourt
of competent jurisdiction and proper venue to the PCF by certified mail, return receipt
requested.

Proposed law providesthat notice as provided in proposed law shall suspend the running of
prescription as to any healthcare provider to whom such notice was mailed for a maximum
of 75 days from the date of mailing, as evidenced by the certified mail receipt. Subject to
present law, notice as required by proposed law shall also suspend the running of
prescription against all joint and solidary obligors, and all joint tortfeasors, including but not
limited to health care providers, both qualified and not qualified, to the same extent that
prescription is suspended against a health care provider to whom such notice was mailed as
provided in proposed law. No suspension of the prescriptive period resulting from the
mailing of such notice shall be construed to extend the three-year preemptive period
established by present law.

Proposed law providesthat each health care provider against whom aclaimisbeing asserted
shall be entitled to obtain complete and unaltered copies of the patient's medical records
pursuant to the provisions of present law and proposed |aw.

Proposed law providesthat upon receipt of written notice as provided in proposed law, each
health care provider against whom aclaim of malpracticeis being asserted shall be entitled
to discuss with and provide copies of medical or hospital records or other documents or
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tangible things related to the patient's health care to his attorney and professional liability
insurer.

Proposed law provides that for the purposes of proposed law, a request for the medical
records of aclaimant who isincompetent shall be deemed to be valid if accompanied by an
authorization in the form provided herein and signed by a person authorized by law to
consent to medical treatment on behalf of said claimant.

Proposed law providesthat for the purposes of proposed law, and notwithstanding present
law, or any other law, arequest for the medical records of a deceased person whose health
careisthe subject of alleged malpractice shall be deemed to be valid if accompanied by an
authorization in the form provided herein and signed by aperson authorized by law to assert
any claim arising out of or related to the malpractice claimed.

Proposed law provides that except for those claims which were the subject of a previously
filed medica review panel proceeding, any suit filed more than 60 days after 1/1/09
asserting a mal practice claim shall be dismissed as premature at the cost of the filing party
if:

Q) The claimant has failed to mail the notice required herein, or
2 The suit was filed fewer than 60 days after the mailing of such notice.

Proposed law providesthat not later than the 120th day after the date of filing of the original
petition asserting a malpractice claim, the clamant shall serve on each party or, if
represented, on each party's attorney, one or more expert reports, as defined in R.S.
40:1299.41, with acurriculum vitae of each expert listed in thereport, relative to each health
care provider against whom amalpractice claimisasserted. The date for serving the report
may be extended by written agreement of the claimant and health care provider. Each
defendant health care provider whose conduct isimplicated in areport must file and serve
any objection to the sufficiency of the report not later than the 21st day after the date it was
served, failing which all objections are waived.

Proposed law providesthat notwithstanding any other provision of proposed law, aclaimant
may satisfy any requirement of this section for serving an expert report by serving reports
of separate experts.

Proposed law providesthat if, asto adefendant health care provider, an expert report has not
been served within the period specified by Paragraph (1) herein, the court, on the motion of
theaffected health care provider, shall, subject to Paragraph (4), enter an order that dismisses
the malpractice claim with respect to the health care provider, and awards reasonable
attorneysfees and costs. Thefiling of such asuit shall not interrupt or suspend the running
of prescription.

Proposed law provides that if a court shall grant a motion challenging the adequacy of an
expert report if it appearsto the court, after hearing, that the report does not comply with all
elements of the definition of an expert report in present law. If the court determinesthat an
expert report does not comply with the requirements of present law, the court may grant one
30-day extension to the claimant in order to cure the deficiency. If the clamant does not
receive notice of the court'sruling granting the extension until after the 120-day deadline has
passed, the 30-day extension shall run from the date the claimant first received the notice.
If claimant failsto furnish an expert report which complies with the requirements of present
law after the expiration of the court ordered extension the court shall dismiss the suit and
award reasonable attorneys fees and costs.

Proposed law providesthat until aclaimant has served the expert report and curriculumvitae
asrequired by proposed law, all discovery other than provided for in proposed law shall be
stayed except the discovery related to theidentification and acquisition of informationin the
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form of medica or hospital records or other documents or tangible things related to the
patient's health care.

Proposed law provides that a claimant may take the deposition of any health care provider
against whom a mal practice claim has been asserted prior to thefiling of the expert witness
report upon certification to the court that the scope of the deposition shall be limited to
information necessary for the preparation of the expert report.

Proposed law provides that the Louisiana Department of Health and Hospitals shall, prior
to 11/1/008, publish in the L ouisiana Register a form authorization that complies with the
provisions of this section, with other requirementsfor authorizations provided by L ouisiana
law, and with present law, and any other applicable laws. This form shall be used by
claimants to satisfy the requirements of proposed law.

Proposed law provides that no healthcare provider shall refuse to accept the published
authorization form in a malpractice claim without good cause, but said healthcare provider
shall continue to be entitled to receive the reimbursement for providing the copies allowed

by present law.

Proposed law providesthat when amal practice claim filed on or after 1/1/09 allegesliability
of both a state health care provider under the provisions of this Part and a health care
provider under the provisions of present law for the same injury to or death of a patient,
unless al parties have agreed otherwise, only the health care providers covered by present
law shall be subject to the medical review panel convened in such instance to review the
claims under present law.

Effective upon signature of the governor or lapse of time for gubernatorial action.

(Amends R.S. 40:1299.44(A)(5)(c), 1299.47(A)(1)(a),(2)(@) and (B)(1)(a)(i); adds R.S.
40:1299.41(A)(22) and (23), 1299.47(A)(3)(d) and (4)(e), 1299.47.1, and 1299.49(A) and

(B))
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