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SLS 08RS-549 ORIGINAL

Regular Session, 2008
SENATE BILL NO. 236

BY SENATOR GRAY

NURSING HOMES. Provides for violations and penalties for nursing homes and other
health care facilities. (gov sig)

AN ACT
To amend and reenact R.S. 40:2009.11(B)(2)(b) and (3), 2199(B)(2)(b), (B)(3) and (F)(1)
and (2), to enact R.S. 40:2199(F)(3) and (4) and 2199.1, relative to nursing homes
and health care facilities; to provide for Class B violations for nursing homes and
health carefacilitieslicensed or certified by the Department of Health and Hospitals;
to provide for monthly aggregate fines for nursing homes or health care facilities; to
providefor moniescollected for violations by health carefacilities; to providefor the
use of the monies collected for violations by health care facilities; to provide for
additional remedies against health carefacilities; and to provide for related matters.
Be it enacted by the Legidature of Louisiana
Section 1. R.S. 40:2009.11(B)(2)(b) and (3), 2199(B)(2)(b), (B)(3) and (F)(1) and
(2) are hereby amended and reenacted and R.S. 40:2199(F)(3) and (4) and 2199.1 are hereby
enacted to read asfollows:

§2009.11. Violations; penalties; notice; hearings; appeal; collection and distribution

of fines
* * *
B. * * *
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(2) Any person or entity violating these requirements when such violation
poses athreat to the health, safety, rights, or welfare of anursing home resident may
beliableto civil finesin addition to any criminal action which may be brought under
other applicable laws. The department shall adopt rules in accordance with the
Administrative Procedure Act which define specific classifications of violations,
articulate factors in assessing civil fines including mitigating circumstances, and
explain thetreatment of continuing and repeat deficiencies. A scheduleof civil fines
by class of violation shall be as follows:

(b) ClassB - Violationsthat create a condition or occurrence relating to the
operation and maintenance of a nursing home which create a substantial probability
that death or serious physical or mental harm to a resident will result from the
violation. Civil finesshall not exceed one thousand five hundred dollarsfor thefirst
violation and shall not exceed three thousand dollars per day for repeat violations.

(3) Theaggregate fines assessed for violations determined in any one month
shall not exceed five twenty thousand dollars, except that the aggregate fines
assessed for Class A er-B repeat violations shall not exceed tenfifty thousand dollars

in any one month and the aggr egate fines assessed for Class B repeat violations

shall not exceed thirty thousand dollarsin any one month.

* * *

§2199. Violations; penalties; fines; notice; hearings; appeal; licensed entities

B. * * *

(2) A schedule of civil fines by class of violations shall be as follows:

(b) Class B -Violations that create a condition or occurrence relating to the
operation and maintenance of a facility which create a substantial probability that

death or serious physieat harm to aresident or client will result from the violation.

Page 2 of 6
Coding: Words which are strauek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 08RS-549 ORIGINAL

SB NO. 236

Civil fines shall not exceed one thousand five hundred dollars for thefirst violation
and shall not exceed three thousand dollars per day for repeat violations.

(3) The aggregate fines assessed for violations determined in any one month
shall not exceed five twenty thousand dollars, except that the aggregate fines
assessed for Class A erB repeat violations shall not exceed ten fifty thousand dollars

in any one month and the aggr egate fines assessed for Class B repeat violations

shall not exceed thirty thousand dollarsin any one month.

Redemptton—und: After compliance with the requirements of Article VII,

Section 9(B) of the Constitution of L ouisianareativetothe Bond Security and

Redemption Fund and prior to the monies being placed in the state general

fund, an amount equal to the civil fines collected under the provision of this

Section shall be credited to a special fund hereby created in the state treasury

tobeknown asthe" Health CareFacility Fund," hereinafter referredtoas" the

fund."

(2) The moniesin thefund shall be subject to an annual appropriation

by thelegislatur e and shall be available exclusively for use by the Depar tment

of Health and Hospitalsfor:

(a) The protection of the health, welfare, rights, or property of those

receiving services from health care facilities licensed or certified by the

Department of Health and Hospitals.

(b) The enforcement of sanctions against health care facilities licensed

or certified by the Department of Health and Hospitals.

(c) Education, employment, and training of employees, staff, or other

personnel of health care facilities licensed or certified by the Department of
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Health and Hospitals.

(3) Themoniesin thefund shall beinvested by thetreasurer in thesame

manner asthemoniesin thestategeneral fund, and all inter est ear ned from the

investment of moniesin thefund shall bedeposited in and remain to the credit

of thefund. All unexpended and unencumber ed moniesremainingin thefund

at the close of thefiscal year shall remain in the fund.

2 (4) The secretary of the Department of Health and Hospitalsisauthorized
to promulgaterulesand regul ationsin accordance with the Administrative Procedure
Act to provide for the administration of the fund.

82199.1. Adoption of rules; denial of payment; fines; temporary management;

alter nate remedies

A. TheDepartment of Health and Hospitalsishereby authorized to and

shall adopt rules in accordance with the Administrative Procedure Act to

provide remedies for facilities which violate the minimum standards for

licensure, the certification requirements, or the Medicaid standards of

participation. Such remedies may include:

(1) Thedenial of payment with respect to any individual admitted to or

provided services by afacility.

(2) The appointment of temporary management of a facility.

(3) Theclosure of afacility.

(4) The transfer of residents, clients, patients, or persons receiving

services.

(5) Alter nateremediesto deter noncompliance and correct deficiencies.

B. The Department of Health and Hospitals, by rule adopted pur suant

tothe Administrative Procedur e Act, shall specify criteriaastowhen and how

each remedy isto be applied and the severity of theremediesto beused in the

imposition of such remedies.

C. Thedepartment shall enforcerules adopted pursuant to this Section

and, when deter mined necessary, may petition acourt of competent jurisdiction
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tojudicially enforce any such rule.

Section 2. This Act shall become effective upon signature by the governor
or, if not signed by the governor, upon expiration of thetimefor billsto become law
without signature by the governor, as provided by Article 111, Section 18 of the
Constitution of Louisiana. If vetoed by the governor and subsequently approved by

the legidature, this Act shall become effective on the day following such approval.

The original instrument and the following digest, which constitutes no part
of the legidative instrument, were prepared by Bobbie Hunter.

DIGEST

Present law providesfor civil finesfor operating a nursing homein violation of any federal
statute, state law, regulation, or any rule adopted pursuant to the Administrative Procedure
Act (APA) by the Department of Health and Hospitals (department) which govern the
administration of nursing home care.

Present law provides that the aggregate fines assessed to nursing homes for violations
determined in any one month shall not exceed $5,000, except that the aggregate fines
assessed for Class A or B repeat violations shall not exceed $10,000 in any one month.

Proposed law increases the aggregate fines assessed to nursing homes for violations
determined in any one month to $20,000, except that the aggregate fines assessed for Class
A repeat violations shall not exceed $50,000 in any one month and the aggregate fines
assessed for Class B repeat violations shall not exceed $30,000 in any one month.

Present law provides that it shall be a violation to operate a facility, as defined in R.S.
40:2199, if one of the following apply:

@D Asaresult of alicensure or certification survey, it is determined by an agency to be
in violation of one or more conditions of licensure or certification and has failed to
correct such conditions of violation within the time prescribed by law or by the

agency.

2 As aresult of one or more third-party complaints, it is determined by an agency to
have been in violation of one or more conditions of licensure or certification
resulting directly in the incident which gave rise to such third-party complaint.

Present law provides that the aggregate fines assessed to facilities for viol ations determined
in any one month shall not exceed $5,000, except that the aggregate fines assessed for Class
A or B repeat violations shall not exceed $10,000 in any one month.

Proposed law increases the aggregate fines assessed to facilities for violations determined
in any one month to $20,000, except that the aggregate fines assessed for Class A repeat
violations shall not exceed $50,000 in any one month and the aggregate fines assessed for
Class B repeat violations shall not exceed $30,000 in any one month.

Present law provides that civil fines collected from any person or facility in violation shall
be deposited in the state general fund after compliance with the requirements of Article VI,
Section 9(B) of the Constitution of Louisianarelativeto the Bond Security and Redemption
Fund.
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Proposed law provides that after compliance with the requirements of Article VII, Section
9(B) of the Constitution of Louisianarelative to the Bond Security and Redemption Fund,
thecivil finescollected under the provisionsof R.S. 40:2199 shall be depositedinto aspecial
fund in the state treasury to be known as the Health Care Facility Fund.

Proposed law authorizes and requires the department to adopt rules in accordance with the
APA to provide remedies for facilities which violate the minimum standards for licensure,
the certification requirements, or the Medicaid standards of participation. Such remedies
may include:

Q) The denia of payment with respect to any individual admitted to or provided
services by afacility.

2 The appointment of temporary management of afacility.

3 The closure of afacility.

4) The transfer of residents, clients, patients, or persons receiving services.
(5) Alternate remedies to deter noncompliance and correct deficiencies.
Effective upon signature of the governor or lapse of time for gubernatorial action.

(Amends R.S. 40:2009.11(B)(2)(b) and (3) and 2199(B)(2)(b), (B)(3) and (F)(1) and (2);
adds R.S. 40:2199(F)(3) and (4) and 2199.1)
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