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94TH G EN ER AL ASSE MB LY

     Reported from  the Com m ittee on Sm all Business, Insurance and Industrial Relations, February 14, 2008, with recomm endation
that the Senate Com m ittee Substitute do pass.

TERRY L. SPIELER, Secretary.
3452S.05C

AN ACT
To amend chapter 285, RSMo, by adding thereto nine new sections relating to

employee misclassification, with penalty provisions and an emergency clause.

Be it enacted by the General Assembly of the Sta te of Mi ssouri, as fol lows:

Section A. Chapter 285, RSMo, is amended by adding thereto nine new

2 sections, to be known as sections 285.309, 285.500, 285.503, 285.506, 285.509,

3 285.512, 285.515, 285.518, and 287.133, to read as follows:

285 .309. 1. Every em pl oyer  doi ng bus i nes s i n t hi s st at e who

2 em pl oys  f i ve o r m ore  em pl oyees  shal l , i f  appl i ca bl e, subm i t  f edera l  1099

3 m i scel l aneo us  f orms t o t he depart m ent  of  rev enu e. Suc h f orms s hal l  be

4 sub m it t ed  t o the  de p ar t m ent of re ve nu e w it hi n  th e tim e l ine s

5 esta b li sh ed  fo r  th e fi li n g  o f M i ssou r i  F o r m  99 fo r m s.

6 2. A n y  em p lo y er  w h o  i n te n ti on a ll y , on  f i v e o r  m or e occasi on s,

7 f ai l s t o subm i t  i nf ormat i on on any em pl oyee req ui red under  subs ect i on

8 1 of  t h i s sec t i on  i s gu i l t y of  a  c l ass A mi sde m ea n or and  shal l  b e f i n ed

9 not  m ore  t ha n one h undr ed dol l ars  f or eac h t i m e t he e m pl oyer  f ai l s t o

10 subm i t  t he inform at i on on or af t er t he f i f t h o cc ur ren ce. I f  t he f ai l ur e

11 is  t he resul t  of  a conspiracy bet w een  t he em ployer and  t he em ployee or

12 w ork er t o not  supply t he required  repo rt o r  to  su p ply a f al se or

13 i nc om pl et e r eport , t he f i ne s hal l  be one t hou sand dol l ars  f or eac h

14 f ai l ur e t o r eport  or  eac h f al se or  i nc om pl et e r eport  on  an d af t er t he

15 fi ft h  occu r r en ce.

285.500. For t he pu rpos es of  sect i ons  285.500 t o 285 .515 t he

2 fo ll ow i n g  te r m s m ean :

3 (1) "Em pl oyee" , an y i ndivi dual  who per f orms s erv i ces  f or an

4 em pl oyer  t hat w oul d i ndi ca t e an  em pl oyer -em pl oyee rel at i ons hi p i n
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5 sa ti sfa c ti on  o f t h e fa c to r s i n  IR S R ev . R u le  87-41, 1987-1 C .B .296.;

6 (2 ) "E m p lo y er ", an y  i n d i v i d u a l, o r gan i za ti on , p a r tn er sh i p ,

7 po l it ic al  subdivi si on,  corpo rat ion,  or ot her l ega l  ent it y w hich has or

8 h ad  in  t h e en tity 's em p lo y  fiv e o r  m or e in d iv id u a ls p er fo r m in g  an y  o f

9 th e fo ll ow i n g  ser v i ces w i th i n  th i s sta te :

10 (a ) Con str u c ti on  as d efi n ed  i n  sec ti on  290.210, R SM o;

11 (b ) P u b li c  w or k s as d efi n ed  i n  sec ti on  290.210, R SM o;

12 (c ) M a i n te n an ce w or k  as d efi n ed  i n  sec ti on  290.210, R SM o.

285.503. 1. An em pl oyer  knowi ngl y m i scl assi f i es a worker i f  t hat

2 em p loy er  f a il s t o cla im  t he  w or k er a s an  em p loy ee bu t  kn ow s, or  ha s

3 r eason  to  k n ow , th a t w or k er  i s an  em p lo y ee.

4 2. The  a t t or n ey  gen er al  may i n ve st i ga t e al l eged or s u spe c t ed

5 vio lati on s o f sections 2 85.500 t o 2 85.515 an d  sha ll  ha ve  all  po w ers

6 p ro vi ded by sect i ons  407.040 t o 407.090, R SM o, i n co nne ct i on with an y

7 i nves t i gat i on of  an  al l eged o r sus pect ed vi ol at i on of  sect i ons  285.500 t o

8 285.515 a s i f  t he a ct s enu m erat ed i n s ect i ons  285.500 t o 285 .515 a re

9 u n la w fu l a c ts  p r osc r i b ed  b y  ch ap te r  407, R SM o.

10 3. In ad d it ion  t o the  po w ers s et o u t i n  sub section 1  of t his

11 sec t i on , t h e at t or n ey  gen er al  may ser ve  an d en f or ce su bp oe n as r el at ed

12 to  th e en fo r cem en t o f s ec ti on s 285.500 to  285.515.

285.506. 1. In  an y  ac tio n  b r ou gh t un d er  sec ti o n s 285.500 to

2 285 .515 , t he  st at e shal l  have t he burd en of pro ving t hat  t he em ployer

3 m i scl assi f i ed t he wor ker. I f  t he s t at e i s un abl e t o produ ce any evi denc e

4 sup p or t ing  it s c o nten t ion  t ha t  t he  all ege d  m isclassifi ed  w or k er is

5 m i scl assi f i ed,  t he c our t  shal l  f i nd t hat  t he wor ker i s no t  an  em p l oyee

6 fo r  p u r p oses o f t h a t a c ti on .

7 2. I n a ny ac t i on br ough t  under  sect i ons  285.500 t o 285 .515, t her e

8 is  a rebut t able p resum pti on t hat  a  w ork er is  a n em ployee if  t he w ork er

9 is a n  un au th o r i zed  a lie n  as d efin ed  in  8 U .S.C . 1324a(h )(3). T o  re b u t

10 t hi s pre sum pt i on,  t he e m pl oyer  m us t  pro duc e an  I -9 f or m  t o es t abl i sh

11 t hat  t he wor ker i s no t  an  un aut hor ized  al i en o r ot her  doc um ent at i on

12 t o show  t hat  t he work er is  an i nde pe nde nt  cont ract or. I f  t he em ployer

13 fail s t o p ro d uc e such  ev id enc e, t he  cou r t  sha ll  f ind  t ha t  t he  w or k er is

14 an  em p lo y ee fo r  p u r p oses o f t h a t a c ti on .

285.509. 1. T h e d ep ar tm en t of labor and  i nd u str ia l re la tio n s sh a ll

2 est ab l i sh  a compl ai n t  f or m  t o r ecei ve  compl ai n t s ab ou t  al l eg ed

3 m i scl assi f i ca t i on of  worker s. The f orm sh al l  be m ade av ai l abl e on  t he
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4 I n t er n et . Upo n  r ecei vi n g a compl ai n t , t h e de pa r t m en t  sh al l  c r oss-ch eck

5 t he c om pl ai nt  aga i ns t  an y em pl oyer  r eco rds  i t  m ai nt ai ns  an d s hal l  al so

6 cr oss-ch eck t he c om pl ai nt  aga i ns t  an y r eco rds  m ai nt ai ned b y t he

7 d ep ar tm en t o f r ev en u e.

8 2. If the  d ep ar tm en t d ete r m in es, a fter  con d u c tin g  the  re v ie w  set

9 out  i n s ubs ect i on 1 of this sect i on,  t hat  an  em pl oyer  appear s t o h ave

10 m i scl assi f i ed a worker,  i t  shal l  f orwar d its det erm i nat i on al ong wit h

11 su p p or ti n g  d ocu m en ta ti on  to  th e a tt o r n ey  gen er a l.

12 3. Upon r ece i vi ng t he depa rt m ent' s det erm i nat i on,  t he a t t orn ey

13 gene r a l  ma y  r eq u est  ad d i t i on a l  i n f o r mat i on  o r  r eco r d s f r om t h e

14 d ep ar tm en t of la b o r  an d  in d u str ia l re la tio n s, the  d ep ar tm en t of

15 reve nue,  or any oth er s t at e age ncy t hat  m ay hav e inf orm at ion or

16 record s r el eva nt  t o t he m at t er. U po n re quest , t he de pa rt m ent  or ot her

17 st at e ag enc y s hal l  pro vi de t he i nf ormat i on or rec ords  reques t ed. I f  t he

18 a ttor n ey  gen er a l re ceiv es r eco r d s th a t ar e o th er w ise  clo sed  p u r su an t

19 t o law , t he  att or ne y g ene ra l sha ll  l ik ew ise trea t  an y su ch  re co rd s

20 ob ta in ed  in  the  co u r se o f an  in v estig a tio n  as c lo sed  re co r d s, ex cep t t h a t

21 such records m ay be used  i n  the course of  any act ion brought  unde r

22 sec ti on s 285.500 to  285.515.

23 4. The depar t m ent  of  l abor an d  in dus t ri al  r el at i ons  shal l  ha ve

24 t he a ut hor it y t o pr om ul gat e r ul es nec essary  t o adm i ni st er t he

25 p ro visio ns o f t his se ction. A ny  rule  or  po rtion o f a r ule, as tha t  t erm  is

26 def i ned in sect i on 536.010, RSM o, t hat  i s c rea t ed un der t he a ut hor i t y

27 del egat ed in  t hi s sec t i on s hal l  becom e ef f ect i ve o nl y i f  i t  com pl i es wit h

28 an d  is su b je c t t o  a ll of the  p r ov isi on s o f ch ap te r  536, R SM o, an d , if

29 ap p li cab le , sec ti on  536.028, R SM o. T h i s sec ti on  an d  ch ap te r  536, R SM o,

30 ar e no n sev er ab le  an d  if an y  o f t h e p ow er s v este d  w ith  the  gen er a l

31 assem bl y pur suan t  to ch apt er 536, RSM o, t o r evi ew,  t o del ay t he

32 ef f ec t i ve  da t e, or  t o di sap pr ov e an d an n u l  a r u l e ar e su bs eq u en t l y h el d

33 unc ons t i t ut i onal , t hen  t he g ran t  of  r ul em aki ng aut hor i t y an d any  r ul e

34 p r op osed  o r  ad op te d  a ft er  A u gu st 2 8, 2008, sh a ll  b e i n v a li d  an d  v o i d .

285.512. 1. When ever  t he a t t orn ey g ener al  has  r eason t o be l i eve

2 t hat  an  em pl oyer  ha s eng aged i n,  i s eng agi ng i n,  or  i s abo ut  t o en gage

3 i n  an y  con d u c t t h a t  w o u l d  b e a  v i o la ti on  o f s ec ti on s 285.500 to  285.515,

4 t he at t orney  genera l  m ay seek  an i nj unct ion prohibit ing t he em ployer

5 fr om  en gag i n g  i n  su ch  con d u c t.

6 2. T h e a ttor n ey  gen er a l m ay  b r in g  an  ac tio n  fo r  in ju n c tiv e re lie f
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7 in the cir cu it  cou rt of an y co un t y w he re  t he  alle g ed  vio lati on  is

8 occu r r i n g  o r  ab ou t t o  occu r .

9 3. I n s eeki ng i nj unc t i ve r el i ef , t he at t orn ey gene ral  m ay pet i t i on

10 t he c our t  t o or der t hat  al l  work c ont rac t ed f or  b y t he  em pl oyer  at  an y

11 si t e of  t he em ployer be halt ed  i f  t he court  determ ines t hat  t he em ployer

12 has  eng aged i n,  or  i s abo ut  t o en gage i n,  an y co nd uc t  t hat  woul d be a

13 vi ol at i on of  sect i ons  285.500 t o 285.515. I n addi t i on t o suc h re li e f,  t he

14 co ur t  m ay i ssue a ny ot her  or der or j udgm ent  nec essary  t o pr even t  t he

15 em pl oyer  f rom co m m i t t i ng any f ur t her  vio l at i ons  of  sec t i ons  285.500 t o

16 285.515.

285.515. 1. If a c ou r t d ete r m in es th a t an  em p lo y er  h as k n ow in g ly

2 m i scl assi f i ed a worke r,  t he c our t  shal l  ent er a j udgm ent  i n f avor  of  t he

3 st at e and  aw ard  pena l t ies  in  th e a m ount of  f if t y do l l ars per da y pe r

4 m i scl assi f i ed worker  up t o a m axi m um  of  f i f t y t hou sand dol l ars  to t he

5 M i ssou r i  w o r k er  p r o te c ti on  fu n d  esta b li sh ed  i n  sec ti on  285.518.

6 2. I f  a co ur t  det erm ine s that  an  em pl oyer  ha s knowi ngl y

7 m is cl assi f ied a w ork er af t er having bee n  p reviousl y ad j udicat ed  f or

8 k n ow in g  m isc la ssific a tio n  o f a  w or k er , th e c ou r t sh a ll e n te r  a  jud gm en t

9 i n  f av or  o f  t h e st at e an d awa r d pe n al t i es i n  t h e amou n t  o f  on e h u n dr ed

10 doll ar s per  day per m i scl assi f i ed worker  up t o a m axi m um  of  on e

11 h u n dr ed  t h ou san d d ol l ar s t o t h e Mi ssouri wor ke r  pr ot ec t i on  f u n d

12 esta b li sh ed  i n  sec ti on  285.518.

13 3. T he  cou rt m ay , in ad d it ion  t o t he  p ena lt ies a utho rize d  by  t his

14 sec ti on , o r d er  th a t a tt o r n ey s' fe es an d  costs  b e p a i d  to  th e sta te .

15 4. The at t orn ey g ener al  m ay e nt er i nt o a co ns ent  j udgm ent  w it h

16 an y  p er son  a ll eged  to  h av e v i o la te d  sec ti on s 285.500 to  285.515.

285.518. There i s her eby cre at ed i n t he s t at e t rea sur y t he

2 "M issou ri W orker  Prot ect i on Fund" , whi ch  shal l  cons i st  of  m oney

3 co l l ect ed un der sect i ons  285.500 t o 285. 515. The st at e t rea sur er shal l  be

4 cu st odi an of  t he f und and may approv e di sbur sem ent s f rom t he f und i n

5 acco r d an ce w i th  sec ti on s 30.170 an d  30.180, R SM o. U p on  ap p r op r i a ti on ,

6 m on ey  in  the  fun d  sh a ll be  u sed  so le ly  for  the  ad m in istr a tio n  o f

7 sect i ons  285.500 t o 285.515. Not wit hs t andi ng t he prov i si ons  of  sec t ion

8 33.080, RSM o, t o t he c ont rar y,  an y m oney s r em ai ni ng i n t he f und at  t he

9 en d  o f th e b ie n n iu m  sh a ll no t re v er t t o  the  cr ed it o f t h e gen er a l

10 rev enu e f und. The s t at e t rea sur er shal l  i nvest  m oney s i n t he f und i n

11 t he  sam e m an ne r as othe r fund s ar e inv est ed . A ny  inter est  an d  m on eys
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12 ea r n ed  on  su ch  i n ve st m en t s sh al l  b e cr ed i t ed  t o t h e f u n d. Thi s f u n d

13 sh a ll be  ad m in iste r ed  b y  the  a ttor n ey  g en er a l for  the  p u r p oses o f

14 ens ur i ng t hat  Mis sour i  em pl oyer s hi re em pl oyees  and subc ont rac t  wit h

15 w or k er s w h o  a r e n o t m i sc la ssi fi ed . T h e fu n d  sh a ll  con si st o f:

16 (1) Al l  am oun t s or dered t o be pai d i nt o t he f und purs uan t  t o

17 sec ti on  285.515;

18 (2) An y amou n t s appr op r i at ed  t o t h e f u n d;  an d

19 (3 ) A n y  v o lu n ta r y  con tr i b u ti on s, g i ft s, o r  b eq u ests  to  th e fu n d .

287.133. 1. If  a n em pl oyer  f ai l s t o pr ovi de f or ac cess by t he

2 i ns ur er or i t s au t hor i zed r epre sentat i ve t o i t s r eco rds  t o en abl e t he

3 i ns ur er  t o  p er f o r m a n  au d i t  t o  d et er mi n e t h e r emun er a t i on  ea r n ed  b y

4 t he  em p loy er' s em p loy ees a n d  b y a ny  of i t s un insu re d  sub co ntra ctors

5 and t he e m pl oyees  of  an y of  i t s un i ns ur ed s ubc on t ra ct ors  dur i ng t he

6 p o lic y  p er io d , the  em p lo y er  sh a ll be  lia b le  to p ay  to th e in su r er  a  tota l

7 p r em iu m  fo r  the  p o lic y  eq u a l t o  thr ee tim es th e in su r er 's th en -cu r r en t

8 est i m at e of  t he an nua l  pre m i um  on  t he e xpi rat i on dat e of  t he

9 p o li cy . T h e em p lo y er  sh a ll  a ls o  b e li ab le , i n  a d d i ti on  to  th e p r em i u m ,

10 fo r  costs  i n cu r r ed  b y  th e i n su r er  i n  i ts  a tt em p ts  to  p er fo r m  a n  au d i t,

11 a fter  the  in su r ed  h a s f a i le d  up on  the  in su r er 's th ir d  re q u est d u r in g  a t

12 lea st  a nin et y-da y p erio d  t o p ro vid e acc ess, an d  t he  insur ed  ha s

13 prov i ded no co m pel l i ng bus i nes s r easo n f or t he f ai l ur e. Thi s sect i on

14 sha ll  on ly ap p ly if  t he  insu re r co m p li es w it h subse ction 3 o f t his

15 sec ti on .

16 2. P rior t o an aud it , t he ins urer shal l  not if y em ployer s o f t heir

17 dut y t o pr ovi de ac cess t o r eco rds,  a nd  c ont ac t  em pl oyer s t o m ake

18 ap p o i n tm en ts  d u r i n g  r egu la r  b u si n ess h ou r s fo r  th a t p u r p ose.

19 3. Upon t he e m ploy er' s f ai l ur e t o pr ovi de ac cess af t er t he

20 ins urer' s thi r d  r eque st  during at  l east  a ni net y- da y pe riod,  t he ins urer

21 ma y  n o t i f y  t h e emp l oy er  b y  cer t i f i ed  ma i l  of  t h e i n c r eased  p r emi u m

22 an d  t he  t otal am ou nt of th e costs incu rr ed  by  t he  insur er for it s

23 att em p t s t o p erfor m  an  au d it  as d escrib ed  un d er sub section 1  of t his

24 sect i on. Upon t he e xpi rat i on of  t hi rt y days  aft er t he del i ver y of  t he

25 no t ice , collection  by  th e insur er o f t he  am ou nt of p re m ium  an d  costs

26 d escrib ed  un d er sub section 1  of t his se ction,  l ess all  pr em ium s

27 previ ous l y pai d by t he e m pl oyer  for  the  pol i cy , shal l  be f ul l y

28 en fo r ceab le  an d  ex ecu ta b le .

29 4. I f  t he e m pl oyer  pro vi des  ac cess t o it s r eco rds  af t er havi ng
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30 rec ei ved t he n ot i ce des cr i bed i n s ubs ect i on 3 of  t hi s sect i on,  an d if t he

31 in su r er  th en  p er fo r m s th e au d it to its sa tisfa c tio n , the  in su r er  sh a ll

32 rev ise t he t ot al  pre m i um  an d co st s payab l e f or t he po l i cy  by t he

33 em p lo y er  to  r efl ec t t h e r esu lt s o f i ts  au d i t.

34 5. For t he pu rpos es of  t hi s section,  "ac cess" m eans  ac cess at  an y

35 t i m e dur i ng reg ul ar bus i nes s hours  duri ng t he pol i cy  peri od and wit hi n

36 t hr ee ye ars  af t er t he pol i cy  peri od ends. "Acce ss" sha l l  al so i nc l ude a ny

37 o th er  ti m e m u tu a ll y  ag r eed  u p on  b y  th e em p lo y er  an d  i n su r er .

Section B. Because of the need to provide a level playing field for Missouri

2 employers and workers, the provisions of section A of this act are deemed

3 necessary for the immediate preservation of the public health, welfare, peace, and

4 safety, and are hereby declared to be an emergency within the meaning of the

5 constitution, and section A of this act shall be in full force and effect upon its

6 passage and approval.
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