SECOND REGULAR SESSION
SENATE COMMITTEE SUBSTITUTE FOR

SENATE BILLN O. 929

94TH G EN ER AL ASSE MB LY

Reported from the Committee on Small Business, Insurance and Industrial Relations, February 14, 2008, with recommendation
that the Senate Committee Substitute do pass.

TERRY L. SPIELER, Secretary.

3452S.05C

AN ACT

To amend chapter 285, RSMo, by adding thereto nine new sections relating to

employee misclassification, with penalty provisions and an emergency clause.

Be it enacted by the General Assembly of the State of Missouri, as follows:

© 00 N O O b~ W DN

=
o

11
12
13
14
15

Section A. Chapter 285, RSMo, is amended by adding thereto nine new
sections, to be known as sections 285.309, 285.500, 285.503, 285.506, 285.509,
285.512, 285.515, 285.518, and 287.133, to read as follows:

285.309. 1. Every employer doing business in this state who
employs fiveor more employees shall,if appl icable, subm it federa | 1099
miscellaneo us forms to the depart ment of revenue. Such formss hall be
submitted to the department of revenue within the time lines
established for the filing of Missouri Form 99 forms.

2. Any employer who intentionally, on five or more occasions,
failsto subm it informat ion on any employee req uired under subsection
1 of this section is guilty of a class A mi sdemeanor and shall be fined
not more than one h undr ed dol lars for eachtime the employer failsto
subm it the inform ation on or after the fifth occurrence. If the failure
is the resul t of a conspiracy bet ween the em ployer and the em ployee or
work er to not supply t he required report or to supply a f alse or
incomplete report , the fine shall be one thousand dol lars for each
failure to report or each false or incomplete report on and after the
fifth occurrence.

285.500. For t he pu rpos es of sections 285.500 to 285.515 the
following terms mean:

(1) "Em ployee", any indivi dual who per forms s ervices for an

employer that w ould indi cate an employer -employee relationship in
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sati sfaction ofthe factorsin IRS Rev. Rule 87-41, 1987-1 C.B.296.;

(2) "Employer”, any individual, organization, partnership,
political subdivi sion, corpo ration, or ot her | egal entity w hich has or
had in the entity 's employ five or more individuals performing any of
the following services within this state:

(a) Construction asdefined in section 290.210, RSMo;

(b) Publicworks as defined in section 290.210, RSMo;

(c) Maintenance work as defined in section 290.210, RSMo.

285.503. 1. Anem ployer knowi nglymisclassifiesa workeri fthat
employ er failstoclaim the worker as an employ ee but knows, or has
reason to know, thatw orker isan employee.

2. The attorney general may investigate alleged or suspected
vio lati ons of sections 2 85.500 to 285.515 and shall have all powers
provided by sections 407.040 to 407.090, RSMo, in conne ction with an y
investigation of an alleged or suspect ed vi olation of sections 285.500to
285.515 as if the acts enumerated in sections 285.500 to 285.515 are
unlawfulacts proscribed by chapter 407, RSMo.

3. In ad dition to the powers set out in subsection 1 of this
section, the attorney general may serve and enforce subpoenas related
to the enforcementofsections 285.500 to 285.515.

285.506. 1. In any action brought un der sections 285.500 to
285.515, the state shal |l have t he burd en of pro ving t hat the em ployer
misclassifiedt he wor ker. Ifthestateisunabletoprodu ce any evidence
sup porting its conten tion that the all eged misclassifi ed worker is
misclassified, the court shall find t hat the wor ker is not an employee
for purposes of thataction.

2. Inany action brought under sections 285.500 to 285.515, ther e
is arebut table p resum pti on that a work er is an em ployee if the w ork er
isan unauthorized alien as defin ed in 8 U.S.C. 1324a(h)(3). To rebut
this pre sum ption, the employer must produce an |1-9 form to establish
that the wor ker is not an unauthorized alien or other documentation
to show that the work eris aninde pende nt cont ract or. If the em ployer
fail sto produce such evidence, the court shall find that the worker is
an employee for purposes of that action.

285.509. 1. Thedepartmentoflaborand industrialre latio nsshall
establish a compl aint form to receive compl aints about alleged

misclassification of worker s. The f orm sh all be made av ailable on the
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Internet. Uponreceivingacompl aint,thedepartmentshallcross-check
the complaint against any em ployer records it maintains and shal |l also
cross-check the complaint against any records maintained by the
departmentofrevenue.

2. Ifthe department determin es, after conductin g the review set
out in subsection 1 of this sect ion, that an employer appear s to have
misclassified a worker, it shall forwar d its det erm ination along wit h
supporting documentation to the attorney general.

3. Uponr eceiving the depa rt ment's determ ination, the attorn ey
general may request additional information or records from the
department of la bor and industrial relations, the department of
reve nue, or any oth er state agency t hat may hav e inf orm ation or
record srelevant tothematter. Uponre quest,the de part ment or ot her
state agency shal |l pro vide theinformat ion or rec ords reques ted. Ifthe
attor ney general re ceives records th at ar e oth erwise closed pursuant
to law , the attorney general shall likewise trea t any such records
obtain ed in the course ofan in vestig atio n asclosed records, exceptthat
such records m ay be used in the course of any act ion brought wunder
sections 285.500 to 285.515.

4. The depar tment of labor and industrial relations shall have
the authority to promulgate rules necessary to administer the
provisio ns of this se ction. Any rule or portiono farule, asthatterm is
defined in section 536.010, RSM o, that is created un der the authority
del egatedin this sectionshall becom e effectiveonlyifit complieswith
and is subject to all of the provisions of chapter 536, RSMo, and, if
applicable, section 536.028, RSMo. Thissection and chapter 536, RSMo,
are nonseverable and if any of the powers vested with the general
assembly pur suant to chapter 536, RSMo, to review, to delay the
effective date, or to disapprove and annul arule are subsequently held
unc onstitutional , then the grant of rulemaki ng aut hority and any rule
proposed or adopted after August 28, 2008, shall be invalid and void.

285.512. 1. Whenever the attorn ey gener al has reason to believe
that an employer has engagedin, isengaging in, or is about to engage
in any conductthat would be aviolation of sections 285.500 to 285.515,
the at torney genera | may seek an i njunct ion prohibit ingt he em ployer
from engaging in such conduct.

2. The attor ney generalmay brin g an actio n for injunctiv e relie f
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in the cir cuit court of any county where the alle ged vio lati on is
occurring or aboutto occur.

3. Inseeking injunctiverelief,the attorn ey general may pet ition
the court to order that all work c ontracted for by the employer at any
site of the em ployer be halt ed if the court determ ines that the em ployer
has engaged in, or is about to engage in, any conduct that woul d be a
violation of sections 285.500 to 285.515. In addi tion to such relief, the
court may issue any other order or judgm ent necessary to prevent the
employer from committing any f ur ther vio lations of sections 285.500to0
285.515.

285.515. 1. Ifac ourtdeterminesthatan employer hasknowin gly
misclassified a worke r, the court shall enter ajudgm ent infavor of the
state and aw ard penalties in the amount of fifty dollars per da y per
misclassified worker up to a maxi mum of fifty t hou sand dol lars tot he
Missouri worker protection fund established in section 285.518.

2. If a court determines that an employer has knowi ngly
misclassified a w ork er af ter having bee n previousl y ad judicat ed for
knowin g misclassific ation ofa worker,thecourtshallenter ajud gment
in favor of the state and award penaltiesin the amou nt of one hundr ed
doll ars per day per misclassified worker up to a maximum of one
hundred thousand dollars to the Missouri wor ker protection fund
established in section 285.518.

3. The courtm ay,inad dition tothe penalties autho rize d by this
section, order thatattorneys' fees and costs be paid to th e state.

4. The at torn ey gener al may enter into a consent judgm ent with
any person alleged to have violated sections 285.500 to 285.515.

285.518. There is hereby created in the state treasury the
"Missou ri W orker Prot ection Fund" , whi ch shall consist of money
collected un der sections 285.500t0285.515. The st atetrea sur er shal | be
custodi an of the fund and may approv e di sbur sementsfromt hefund in
accordancewith sections30.170and 30.180,RSMo. Upon appropriation,
money in the fund shall be used solely for the administr ation of
sections 285.500 to 285.515. Not wit hstandi ng the prov isions of section
33.080, RSM o, tothecontrary, any money sremaining inthe fund at the
end of th e biennium shall not revert to the credit of the general
revenue fund. The state treasurer shall invest moneys inthe fund in

the same manner as othe r fund sareinv ested. Any inter est and moneys
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earned on such investments shall be credited to the fund. This fund
shall be administered by the attor ney general for the purposes of
ensur ing that Mis sour i employer shire em ployees and subcontract wit h
workerswho are not misclassified. The fund shall consistof:

(1) All amounts ordered to be paidinto the fund pursuant to
section 285.515;

(2) Any amou nts appr opriated to the fund; and

(3) Any voluntary contributions, gifts, or bequests to th e fund.

287.133. 1. If an em ployer fails to provide for access by the
insurer or its authorized r epre sentat ive to its records to enable the
insurer toperforman audit to determine the remun eration earned by
the employ er's employ ees and by any ofits uninsu red subcontra ctors
and t he employees of any of its uninsur ed subcontractors dur ing the
policy period, the employer shall be lia ble top ay toth einsurer a tota |
premium for the policy equal to thr ee tim esthe insurer'sthen-current
estimate of the annual premium on the expiration date of the
policy. The employer shall also be liable, in addition to the premium,
for costs incurred by the insurer in its attempts to perform an audit,
after the insured has failed upon the insurer'sthird requestduring at
least a nin ety-day period to provid e access, and the insur ed has
prov ided no compelling business reason for the failure. Thi s section

shall only apply if the insurer complies with subse ction 3 of this

section.
2. Prior to an aud it, the ins urer shal | notify em ployer s of t heir
duty to provide access to records, and contact employer s to make

appointments during regular business hours for thatpurpose.

3. Upon t he employ er's failure to provide access after the
insurer' sthird reque st during at least a ni nety-day pe riod, the ins urer
may notify the employer by certified mail of the increased premium
and the total am ount of the costs incu rred by the insur er for it s
attempts to perfor m an audit as describ ed under sub section 1 of t his
section. Upon t he expiration of thirty days after the delivery of the
notice, collection by the insur er of the amount of premium and costs
describ ed under sub section 1 of this section, less all premium s
previ ously paid by the employer for the policy, shall be fully
enforceable and executable.

4. If the employer provides access to its records after havi ng
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receivedt he notice describedin subsection 3 of this section, and ift he
insurer then performs the audit to its sa tisfa ctio n, the insurer shall
revise the total pre mium and costs payab le for the policy by the
employer to reflectthe results ofits audit.

5. Fort he pu rpos es of this section, "access" means access at any
timedur ing regul arbus iness hours duri ngthepol icy peri odandwit hin
thr ee years after the pol icy peri od ends. "Access"shall alsoinclude any
other time mutually agreed upon by the employer and insurer.

Section B. Because of the need to provide a level playing field for Missouri
employers and workers, the provisions of section A of this act are deemed
necessary for the immediate preservation of the public health, welfare, peace, and
safety, and are hereby declared to be an emergency within the meaning of the
constitution, and section A of this act shall be in full force and effect upon its

passage and approval.
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